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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 12,167 

COLONIAL TELEVISION INC. 

v. 

FEDERAL COMMUNICATIONS COMMISSION 

Notice of Appeal from Decision and Order of the 
Federal Communications Commission and 
Statement of the Reasons Therefore 

I 

Notice of Appeal 

Colonial Television Inc., Montpelier, Vermont, an ap¬ 
plicant for a construction permit for a new commercial 
television broadcast station to be operated on Channel 3 
in Montpelier, Vermont, gives notice that it appeals pur¬ 
suant to the provisions of Sections 402(b)(1) and 402(c) 
of the Communications Act of 1934, as amended (Title 
47, United States Code, Sections 402(b)(1) and 402(c), 
and Section 10 of the Administrative Procedure Act 
(Title 28, United States Code, Section 10), from a De¬ 
cision and order of the Federal Communications Commis¬ 
sion released March 12, 1954, denying its above-described 
application and granting the mutually exclusive applica¬ 
tion of WCAX Broadcasting Corporation, Montpelier, 
Vermont, for the said Channel 3. 

• • • • 
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m 

Specifications of Error 

The action of the Commission in denying Appellants 
application is unlawful, arbitrary and capricious, and is 
an abuse of administrative discretion in the following 
respects: 

1. The Commission erred in failing to reverse the rul¬ 
ing of the Hearing Examiner denying Appellants Peti¬ 
tion for Leave to Amend and in not finding that “good 
cause” within the meaning of Section 1.365(a) of the 
Commission’s Rules and Regulations had been shown for 
accepting the amendment tendered for filing simultan¬ 
eously therewith. 

2. The Commission erred in failing to find that the 
Hearing Examiner misconceived the intent and purpose 
of Section 1.841 of the Commission’s Rules and Regular 
tions. 

3. The Commission erred in failing to find and con¬ 
clude that the Hearing Examiner proceeded to conduct 
the hearing conference in a manner inconsistent with and 
in violation of the provisions of Section 1.841 of the Com¬ 
mission’s Rules and Regulations relating to practice and 
procedure to the prejudice of Appellant. 

4. The Commission erred in failing to find and con¬ 
clude that Appellant was ready, willing and able to pro¬ 
ceed at the hearing conferences held on September 15 and 
18, 1953, in full conformity with the requirements of Sec¬ 
tion 1.841 of the Commission’s Rules and Regulations 
governing hearing procedures, 

5. The Commission erred in finding that Appellant re¬ 
fused to specify points of reliance which would support 
a grant of its original application. 
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6. The Commission erred in finding and concluding 
that Appellant did not propose to present an affirmative 
case on the basis of its original application and that in so 
doing the Appellant rejected the opportunity given it by 
Section 309(b) of the Communications Act of 1934, as 
amended, and the Commission’s Rules to establish its tech¬ 
nical, financial and other qualifications, and to show that 
a grant of its application would serve the public interest 

7. The Commission erred in failing to find and con¬ 
clude that Appellant properly specified matters upon 
which it would rely in support of its application as op¬ 
posed to the application of WCAX. 

8. The Commission erred in finding and concluding 
that Appellant had abandoned the prosecution of its ap¬ 
plication. 

9. The Commission erred in concluding that Appellant 
had not been deprived of due process, when counsel for 
Appellant was denied an opportunity to consult with 
Appellant concerning the specification of points of reli¬ 
ance, after the Hearing Examiner stated that he would 
hold Appellant in default. 

10. The Commission erred in concluding, as it appar¬ 
ently did, that Appellant was unwilling or unable to sus¬ 
tain the burden of proof on the questions raised by the 
Commission’s hearing order directing inquiry into its min¬ 
imum qualifications. 

11. The Commission erred in finding and concluding 
that Appellant’s application is fatally defective on the 
ground of unwillingness or inability of the Appellant to 
sustain the burden of proof on the questions raised by 
the Commission’s hearing order directing inquiry into its 
minimum qualifications. 

12. The Commission erred in concluding that Appel¬ 
lant had, in effect, abandoned its position as an applicant 
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for new facilities in favor of assuming a new role com¬ 
parable to that of an intervener. 

13. The Commission erred in finding and concluding 
that the Appellant’s application must be denied and that 
accordingly a comparative hearing between Appellant and 
WCAX is not required. 

14. The Commission erred in basing findings of fact 
on selected excerpts from statements of counsel on the 
record which do not fully and accurately reflect the status 
of the record with respect to the matters involved. 

15. The Commission erred in making findings of fact 
respecting the legal sufficiency of Appellant’s application 
unsupported by any evidence in the record. 

16. The Commission erred in finding WCAX to be in 
all respects qualified as an applicant on the basis of evi¬ 
dence improperly received during the hearing confer¬ 
ence. 

17. The Commission erred in considering evidence im¬ 
properly received during the course of a hearing confer¬ 
ence held pursuant to Section 1.841 of the Commission’s 
Rules and Regulations. 

18. The Commission erred in finding and concluding, 
as it appears to have done, that data concerning the qual¬ 
ifications of WCAX were properly in evidence. 

19. The Commission erred in failing to conclude that 
the Hearing Examiner committed basic errors to the 
prejudice of the Appellant in the conduct of the hearing 
conference in: 

(a) Failing to order discussion of matters of reliance 
based on Appellant’s unamended application, as required 
by Section 1.841 of the Rules; 

(b) Failing to set aside his ruling holding Appellant 



in default when Appellant offered to specify matters of 
reliance based on the unamended application; 

(c) Failing to permit counsel for Appellant to contact 
his client with respect to the specification of additional 
affirmative matters to be relied on; 

(d) Failing to set aside the ruling holding Appellant 
in default upon the offer by counsel for Appellant to spe¬ 
cify certain additional affirmative matters of reliance; 

(e) Ruling that Appellant had “abandoned its original 
proposal and all issues relating thereto” in spite of Ap¬ 
pellant’s presentation of its matters to be relied on in 
connection with its unamended application; 

(f) Ruling that Appellant is required to give assurance 
that it would make an affirmative showing on its “entire 
original proposal”; 

(g) Holding Appellant in default before the Examiner’s 
Order denying Appellant’s Petition for Leave to Amend 
its application had been released, and before the right of 
Appellant to appeal this ruling to the full Commission 
had matured; 

(h) Failing to proceed at the hearing conference on 
September 15 and 18, 1953, with full discussions of the 
matters specified in Section 1.841 of the Rules, including 
the determination of a date for the commencement of the 
taking of testimony. 

20. The Commission erred in denying Appellant’s ap¬ 
plication in that the Decision, and accordingly, the record 
does not show the ruling upon each finding, conclusion, or 
exception presented, as required by Section 8(b) of the 
Administrative Procedure Act. 

21. The Commission erred in failing to (1) grant Ap¬ 
pellant’s Petition for Leave to Amend; (2) accept for 
filing Appellant’s amendments tendered with said Peti- 
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tion; (3) set aside the Initial Decision holding Appellant 
in default; and (4) remand the proceeding to the Hear¬ 
ing Examiner for hearings on Appellants application, as 
amended. 

22. The Commission erred in failing to set aside the 
Initial Decision holding Appellant to be in default and in 
failing to remand the proceeding to the Hearing Examiner 
for further hearing on Appellant’s original application. 

23. The Commission erred in denying Appellant’s ap¬ 
plication having failed to afford Appellant a comparative 
hearing on its application with the application of WCAX. 

IV 

Relief Requested 

WHEREFORE, the Appellant prays that the Court 
enter its order reversing and setting aside the action of 
the Commission and remanding the case to the Federal 
Communications Commission for proceedings consistent 
with law. 

COLONIAL TELEVISION INC. 

By /s/ E. Stratford Smith 
WELCH, MOTT & MORGAN 
Its Attorneys 

710 Fourteenth Street, N. W. 

Washington 5, D. C. 

April 5, 1954 

Acknowledgment of Service 

On behalf of the Federal Communications Commission, 
I hereby acknowledge receipt of a true copy of the fore¬ 
going Notice of Appeal this 5th day of April 1954. 

/s/ Warren G. Baker 
General Counsel 
Federal Communications 
Commission 
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Filed Apr 15 1954 Joseph D. Stewart, Clerk 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 12,167 


COLONIAL TELEVISION, INC., 


v. 


Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


Notice of Intention to Intervene 

The WCAX Broadcasting Corporation states that it is 
an interested party in the above entitled proceeding 
within the purview of Section 402(e) of the Communica¬ 
tions Act of 1934, as amended, that as such interested 
party it hereby gives notice of its intention to intervene 
and participate in this proceeding, and that its interest 
herein is more particularly set forth in the following 
statement. 


Statement of Intervener’s Interest 

1. This appeal was taken on April 5th from the Com¬ 
mission’s Decision and Order released on March 12, 1954, 
granting the application of the WCAX Broadcasting Cor¬ 
poration and denying appellant’s mutually exclusive ap¬ 
plication for the same television facilities in Montpelier, 
Vermont. 

2. The appeal is based upon an alleged abuse by the 
Commission of its administrative discretion primarily in 
that appellant was not permitted, on the day before the 
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hearing, to amend its application in practically all re¬ 
spects, and was then defaulted because of its unwilling¬ 
ness to proceed with the hearing on all of the issues 
specified by the Commission and directed to appellant’s 
amended application. 

3. Appellant does not itself own, operate, or have an 
interest in any broadcasting station or any other business 
that would be adversely affected by the WCAX Broad¬ 
casting Corporation’s construction of its television station 
WMVT at Montpelier, Vermont, appellant’s only interest 
being in setting aside the Commission’s action in the 
hope that, ultimately, appellant’s application might pre¬ 
vail. 

4. The WCAX Broadcasting Company would be ag¬ 
grieved and its interests adversely affected if appellant’s 
contentions should prevail because the WCAX Broadcast¬ 
ing Company would then be compelled to abandon the 
construction and ultimate operation of its Station WMVT 
and would be precluded from rendering a television serv¬ 
ice to a large portion of the State of Vermont as now 
authorized by the Commission in the furtherance of the 
public interest, convenience, and necessity. 

Respectfully submitted, 

WCAX BROADCASTING CORPORATION 

By Eliot C. Lovett 

Its Attorney 

729 Fifteenth Street, N. W. 

Washington 5, D. C. 


April 15, 1954 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


April Term, 1954 
No. 12,167 


COLONIAL TELEVISION, INC., 


v. 


Appellant 


FEDERAL COMMUNICATIONS COMMISSION, 

Appellee 

Before: Edgerton, Miller and Bazelon, Circuit Judges. 


Prehearing Order 

Counsel for the parties herein having appeared before 
this Court for a prehearing conference pursuant to Rule 
38(k) of this Court, and counsel having agreed that the 
issues presented in the case are as follows: 

1. Whether the Commission’s findings and conclusion 
that appellant, if its proposed amendment were not ac¬ 
cepted, did not propose to present an affirmative case in 
reply to the issues raised by the Commission to its 
minimum qualifications are unsupported and contrary to 
the evidence in the record? 

2. Whether the Rules and practices of the Commission 
require an applicant, in a comparative proceeding, to 
specify matters upon which it will rely in regard to non¬ 
comparative issues previously set out by the Commission 
in its Order of Designation? 

3. Whether the Hearing Examiner failed to abide by 
the provisions of Section 1.841 of the Commission’s Rules 
and, if so, whether such failure deprived appellant of the 
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opportunity to demonstrate clearly that it would meet the 
issues as to its minimum qualifications! 

4. Whether, as a matter of law, appellant may be de¬ 
prived of the hearing required by Section 309(b) of the 
Communications Act of 1934, as amended, so long as it is 
prepared to proceed with any part of its affirmative case 
if the issues not met are not per $e disqualifying! 

5. Whether the Commission erred by failing to have 
the record show the rulings upon each exception pre¬ 
sented by the appellant as required by Section 8(b) of 
the Administrative Procedure Act! 

Counsel having submitted to the Court a stipulation in 
which it is agreed that the Joint Appendix to be printed 
and filed pursuant to the rules of this Court shall consist 
of the following: 

(a) Commission’s Order designating applications for 
hearing. 

(b) The following excerpts from the transcript of the 
hearings: 

Volume I 

Page 3—Lines 1 to 22 

Page 6—Line 19 to Page 7, Line 6 

Page 8—Lines 15 to 24 

Page 13—Lines 3 to 7; Line 23 to Page 14, Line 2 

Page 14—Line 11 to Page 16, Line 18 

Page 20—Lines 14 to 20 

Page 22—Lines 16 to 20 

Page 23—Lines 4 to 22 

Page 24—Lines 6 to 13 

Page 27—Line 15 to Page 28, Line 1 

Page 30—Line 3 to Page 31, Line 17 

Page 31—Line 25 to end 
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Volume II 

Page 45—Line 1 to Page 46, Line 23 

Page 47—Lines 15 to 20 

Page 55—Line 17 to end 

Volume I (Oral Argument) 

Page 43—Line 8 to Page 46, Line 5 

(c) Colonial Exhibits No. 1 and 2. 

(d) Initial Decision. 

(e) Exceptions of Colonial (paragraph No. 20 to end). 

(f) Final Decision. 

(g) Notice of Appeal (Parts I and III). 

(h) Notice of Intention to Intervene. 

(i) Prehearing Order. 

Now, therefore, on consideration of the foregoing, the 
Court APPROVES the stipulation of the parties and the 
preparation of the briefs in the manner above indicated 
and approves of the hearing of the case on the Joint 
Appendix prepared as above indicated, and the parties 
are hereby ordered to proceed as above indicated. 

IT IS FURTHER ORDERED, by the Court that this 
Order shall be printed in the Joint Appendix; that the 
brief of the appellant shall be filed on or before July 15, 
1954; that the briefs of the appellee and intervener shall 
be filed on or before September 15, 1954; and that any 
reply brief shall be filed on or before October 1, 1954. 

Dated: June 9, 1954 

Per Curiam. 

121 Docket File Copy Original 

In re Applications of 

WCAX BROADCASTING CORPORATION 
Montpelier, Vermont 

COLONIAL TELEVISION, INC. 

Montpelier, Vermont 

For Construction Permits for new Television Stations 
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Docket No. 10642 File No. BPCT-1327 
Docket No. 10643 File No. BPCT-1557 

Order 

At a session of the Federal Communications Commis¬ 
sion held at its offices in Washington, D. C., on the 12th 
day of August, 1953; ! 

The Commission having under consideration the above- 
entitled applications, each requesting a construction per¬ 
mit for a new television broadcast station to operate on 
Channel 3 in Montpelier, Vermont; and 

IT APPEARING, That the above-entitled applications 
are mutually exclusive in that operation by more than one 
applicant would result in mutually destructive interfer¬ 
ence; and i 

IT FURTHER APPEARING, That pursuant to Sec¬ 
tion 309(b) of the Communications Act of 1934, as 
amended, the above-named applicants were advised by 
letters dated July 6, 1953, that their applications were 
mutually exclusive; that a hearing would be necessary, 
and the questions as to whether their proposed antenna 
systems and sites would constitute hazards to air naviga¬ 
tion were unresolved; that WCAX Broadcasting Corpora¬ 
tion was advised by the letter of July 6, 1953, that certain 
questions were raised as a result of deficiencies of a legal, 
financial and technical nature in its application; that Co¬ 
lonial Television Inc., was advised by the letter of July 
6, 1953, that certain questions were raised as a result of 
deficiencies of a financial and technical nature in its ap¬ 
plication; and that WCAX Broadcasting Corporation was 
advised by a further letter dated August 6, 1953, that 
certain questions were raised as a result of deficiencies of 
a financial nature in its application; and 

IT FURTHER APPEARING, That upon due consid¬ 
eration of the above-entitled applications, the amendments 
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filed thereto, and the replies to the above letters (no reply 
having been received from Colonial Television Inc.), the 
Commission finds that under Section 309(b) of the Com¬ 
munications Act of 1934, as amended, a hearing is manda¬ 
tory; that WCAX Broadcasting Corporation is legally 
and financially qualified to construct, own and operate a 
television broadcast station and is technically so qualified 
except as to the matter referred to in issue “1” below; and 
that Colonial Television Inc., is legally qualified to con¬ 
struct, own and operate a television broadcast station 
and is technically so qualified except as to the matters 
referred to in the issues below; 

IT IS ORDERED That, pursuant to Section 309(b) of 
the Communications Act of 1934, as amended, the above- 
entitled applications are designated for hearing in a con¬ 
solidated proceeding to commence at 10:00 A.M. on Sep¬ 
tember 11, 1953, in Washington, D. C., upon the following 
issues: 

1. To determine whether the installation and operation 
of either of the stations proposed in the above-entitled 
applications would constitute a hazard to air navigation. 

2. To determine whether Colonial Television Inc., is 
financially qualified to construct, own and operate the pro¬ 
posed television broadcast station. 

3. To determine whether the main studio site proposed 
by Colonial Television Inc., in its above-entitled applica¬ 
tion is in accordance with the requirements of Section 
3.613 of the Commission’s Rules. 

4. To determine whether the engineering data con¬ 
tained in the above-entitled application of Colonial Tele¬ 
vision, Inc., is in accordance with the requirements of 
Section 3.684 of the Commission’s Rules. 

5. To determine the transmitter output and effective 
radiated powers of the station proposed by Colonial Tele- 
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vision Inc., with particular reference to the ratio of aural 
to visual effective radiated power required by Section 
3.682(a) (15) of the Commission’s Buies. 

6. To determine the power gain of the antenna system 
proposed by Colonial Television Inc., and the effect there¬ 
of on the calculated effective radiated power. 

7. To determine whether any obstructions exist in the 
vicinity of the transmitter site proposed by Colonial Tele¬ 
vision Inc., in its above-entitled application, and the ef¬ 
fect thereof on its proposed operation. 

8. To determine whether the operation proposed in the 
above-entitled application of Colonial Television Inc., 
would provide the entire principal community to be served 
with the minimum field intensity required by Section 3.685 
of the Commission’s Rules. 

9. To determine on a comparative basis which of the 
operations proposed in the above-entitled applications 
would better serve the public interest, convenience and 
necessity in the light of the record made with respect to 
the significant differences between the applications as to: 

(a) The background and experience of each of the 
above-named applicants having a bearing on its ability to 
own and operate the proposed television station. 

122 (b) The proposals of each of the above-named 

applicants with respect to the management and 
operation of the proposed station. 

(c) The programming service proposed in each of the 
above-entitled applications. 

FEDERAL COMMUNICATIONS COMMISSION 

WM. P. Massing 

(SEAL) Acting Secretary , 

Released: August 14, 1953 
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138 BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

(Television) 

Washington, D. C. 

Tuesday, September 15, 1953 

In the Matter of: 

WCAX Broadcasting Corporation, 
Montpelier, Vermont 

Call Letters: New 
Application for a construction permit; 
Channel #3, 60-66 Mcs.; 

ERP: Vis. 18.3 kw.; 

Aur. 9.65 kw; 

Unlimited 

Docket No. 10642 


Colonial Television Inc., 

East Montpelier, Vermont 

Call Letters: New 

Application for a construction permit; 

Channel #3, 60-66 Mcs-; 

ERP: Vis. 6.76 kw.; 

Aur. 3.18 kw.; 

Unlimited 

Docket No. 10643 

The above-entitled matter came on for hearing, pur¬ 
suant to notice, before James D. Cunningham (The Pre¬ 
siding Officer), in Room 2205, New Post Office Building, 
Washington, D. C., at 10:00 o’clock a. m. 
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140 Proceedings 

THE PRESIDING OFFICER: Docket Nos. 10642 and 
10643 are scheduled for hearing to begin at this tim e. 

Let me inquire as to WCAX Broadcasting Corporation 
whether it is present and represented by counsel and 
ready to proceed this morning. 

MR. LOVETT: It is present and represented by 
Eliot C. Lovett and we are ready. 

THE PRESIDING OFFICER: Colonial Television, 
Inc.? 

MR. SMITH: Present and represented by E. Stratford 
Smith of Welch, Mott and Morgan—and prepared. 

THE PRESIDING OFFICER: And the Broadcast 
Bureau? ! 

MR. COHEN: Present and represented by Stanley B. 
Cohen. 

THE PRESIDING OFFICER: A petition for leave 
to amend has been filed, I think it was on the 14th of Sep¬ 
tember, yesterday, on behalf of Colonial Television, Inc. 
I think it might be well, gentlemen, if we commence the 
proceedings this morning with argument on the petition 
for leave to amend at this time. 

Mr. Smith, are you ready to proceed? 

MR. SMITH: Yes, Mr. Examiner. 

THE PRESIDING OFFICER: All right. 

• • • • 

143 MR. SMITH: ... We take the position here 
this morning, Mr. Examiner, that the Colonial Tel¬ 
evision, Inc., through circumstances that as a practical 
matter they could not control, because they assumed they 
were properly represented—and by that I don’t mean to 
imply there was any lack of competence on the part of 
previous counsel but Colonial assumed that things were 

going the way they should be—they had assurances 

144 that their attorney was working on the case and 
that the engineering would be prepared and filed, 
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and as the result of the situation that did develop, they 
find themselves in the position where they will, if these 
amendments that have been filed were not accepted, they 
would not be in a position to effectively prosecute their 
application before the Commission. 

• • • • 

145 This amendment filed yesterday reflects the selec¬ 
tion of a new site and contains the necessary engi¬ 
neering report and data together with it; and it also con¬ 
tains revisions in the program schedule and in the pro¬ 
posed financing of the applicant and in the technical pro¬ 
posals. 

The revisions in the financial proposal are designed to 
get at some of the issues raised by the Commission in its 
McFarland letter; but generally the amendments do cover 
programs or technical, financial and engineering aspects 
of the petitioner’s case. 

• • • • 

150 THE PRESIDING OFFICER: Do I understand 
that Colonial is now specifying the exact site speci¬ 
fied by WCAX? 

MR. LOVETT: The exact site, except that one is 57 
seconds and one is 58. The latitude is the same and the 
west longitude is the same, except for the seconds. 

• • • • 

MR. LOVETT: . . . Now, the exact coordinates—the 
latitude is identical, as I say. The west longitude there 
is 72 degrees, 48 minutes, 58 seconds, and ours is 72 
degrees, 48 minutes, 57 seconds. I am not an engi- 

151 neer, but I understand that is less than 100 feet, 
which in my book is specifying the same site. 

• • • • 

MR. SMITH: ... Colonial contacted Mr. Frank Ster- 
rit, who is counsel for Mr. Starr, whose initials I don’t 
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have. Mr. Starr was in control of the Mansfield Hotel 
property on Mt Mansfield. 

Mr. Sterrit has advised Colonial that he will cooperate 
fully in regard to a site on this property on Mt. Mans¬ 
field with whichever applicant in this proceeding is suc¬ 
cessful in obtaining the construction permit 

There is a difference, very definitely, in the two sites 
proposed. 

The site—and the reason it is so close to that proposed 
by WCAX is simply that as the result of restrictive cove¬ 
nants on the property surrounding this area, this particu¬ 
lar acreage, an acreage of about, I believe it is about 20 
acres, is very likely the only acreage suitable for a tele¬ 
vision antenna that will make possible good service 
152 in Montpelier and also good service in Burlington, 
Vermont. 


The restrictive covenant that applies to this property 
was put in it in a deed transferring the property to the 
University of Vermont by a man by the name of Bing¬ 


ham, I believe and this restrictive covenant is 


to the 


effect that none of the land which is transferred to the 


University, which encompasses this general Mansfield 
area, what is known as the nose, the chin and the Adams 
apple of this peak—they are colloquial phrases used to 
describe that area—and the only area not covered by this 
restrictive covenant is this 20 acres on which this hotel is 


located, and the restrictive covenant is that this property 
may not be used by anybody for anything other than 
scientific purposes. 

As the result of this covenant, which is in the deed 
held by the University, which covers the Mt. Mansfield 
area, there is a substantial doubt that any University of 
Vermont property can be used for a transmitter site and 
antenna, and as a matter of fact, there is some question 
in our minds, although at the moment I am not prepared 
to make an issue of it, that the site proposed by WCAX 
Broadcasting Corporation may very well be on the Uni- 
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versity of Vermont property and subject to this covenant, 
which would throw some question upon the availability 
of the property to them. 

We have definitely contacted through counsel the man¬ 
agement of the Mansfield Hotel property and have 
153 been given an indication that they will cooperate 
with any applicant who is successful in this hearing 
and since it very likely is the only available and suitable 
property for a television tower, in view of the require¬ 
ments of this area for service—under the Commission’s 
rules it would be incumbent or the Commission would 
have a serious problem whether they could grant a con¬ 
struction permit to one party if that ground were not 
also available to the other party if they were not suc¬ 
cessful in the proceeding. 

So, I want to emphasize the fact that we have arrange¬ 
ments, have made contacts with respect to this ground. 
It is probably the only suitable ground in the area for a 
tower and accordingly that is why we propose that. 

I understand from our engineers that the difference in 
seconds in this site proposal places the property that we 
have in mind clearly in the Mt. Mansfield Hotel proper¬ 
ties which are not governed by the restrictive covenant— 
however, I will have to be prepared to demonstrate that 
at a later date rather than right now; however, that is 
my understanding. 

• • • • 

156 MR. COHEN: ... I would just like to empha- 

157 size the fact that our session here this morning is 
not by way of a preliminary conference scheduled 

by the Examiner for the convenience of all parties, it is 
the formal start of a hearing. We might not take any 
evidence, but -we have started the hearings in this pro¬ 
ceeding this morning, and I don’t suspect that Mr. Smith 
will have any problems in commencing at any day that 
the Examiner sets. 
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• * * • 

159 MR. SMITH: ... Yes, it is new engineering, 
because the Commission raised serious engineering 

problems. 

This engineer’s site, as has been pointed out, is ap¬ 
proximately the same as the other applicant’s and is very 
likely to be the only site available up there. 

• • • • 

160 We had to advise our client that they had to do 
something immediately in order to put their appli¬ 
cation in shape. There would be substantial doubt 
whether the engineering portion of his other application 
could have been granted—we cannot recommend to a 
client he would be completely changing his application 
and therefore he should stay with something that might 
not be successful, and so of course we have had to make 
an engineering revision. 

We regret the inconvenience that resulted to counsel, 
too, but it might very well be possible to eliminate the 
engineering from this hearing. 

As implied in this argument, there may be some doubt 
as to the site proposed by the other applicant. I am not 
prepared to state categorically at this moment that it is 
not available to him, but there is that restrictive cove¬ 
nant that applies to most of the property in that area 
that his site may be located on, and if that is the case, he 
may have to change his engineering, too, in order to get 
into the area on Mt. Mansfield where there are no re¬ 
strictive covenents. 

• # • • 

! 

161 Of course, I do not regard this hearing this 
morning as a sort of a preliminary to getting the 

proceedings under way. I recognize that we are on the 
record and that we are going forward here, but I also 
know that under the hearing procedures that are followed 
today that we will be presumably reviewing the general 
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issues here, the areas of proof that are going to be gone 
into, that we will discuss with each other, prospective 
dates for the exchange of exhibits, and so on. 

• • • • 

163 THE PRESIDING OFFICER: ... We think 

164 the Commission has already determined that the 
illness factor alone was not sufficient good cause 

to warrant continuance; and we don’t think that inade¬ 
quacy of counsel—well, simply to state it, lack of knowl¬ 
edge of what the law is has never been regarded as a 
legal excuse, as a valid excuse. 

We think no argument has been made to show other 
counsel have had a reasonable opportunity to prepare. 
Counsel were expected to come in this morning with 
points to be relied upon, comparative points. Now, if 
this amendment were granted, those points may be com¬ 
pletely eliminated and to that extent this hearing is a 
complete waste of time. We don’t know -what the 

165 points are. We have got to start from scratch. 

• • • • 

167 MR. SMITH: ... Now, with respect to the site, 
the last advice that Colonial Television, Inc., had 
was that the Mansfield Hotel properties have declined to 
enter into a firm arrangement with the WCAX Corpora¬ 
tion for a site on this property—not that they have re¬ 
fused to do it eventually, but they have declined to do it 
on the ground that the proposal was too vague. 

So, I say this site problem is one that goes to all the 
parties in this proceeding, not just the Colonial Tele¬ 
vision, Inc., and I would direct the Examiner’s attention 
again to the restrictive covenant in the deeds in the sur¬ 
rounding property that might very well affect the site 
proposals of these parties. 

THE PRESIDING OFFICER: Gentlemen, I am ready 
to rule on the petition. 

I don’t think there is any question but what the amend- 
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ment is substantial and that for all practical purposes and 
at least from the standpoint of engineering it is a new 
application entirely which was handed the Examiner on 
the date the hearing was to be convened. 

As counsel points out, the Examiner is bound by the 
requirement of good cause, whether good cause has been 
furnished in support of the petition for leave to amend. 
As counsel also pointed out, what might be good cause 
in one instance is clearly not good cause in this in- 

168 stance, this particular instance, for the reason, and 
this I stated in the order that I released on the 

continuance, there is no television station in Vermont 
and there are no other applications pending for tele¬ 
vision there except for Colonial and WCAX. 

The Commission has got to act, it has got to move on 
this thing, and the Examiner also has got to move, it is 
his responsibility, and move I plan to do. 

I want to state clearly that for the last few days at 
least there has been the highest diligence on the part of 
Colonial and particularly on the part of its counsel in 
prosecuting its proposal here, and it is unfortunate that 
that diligence was not shown several months ago. If it 
had been, we would be ready to go to trial this morning. 

For substantially all of the reasons stated by "WCAX 
and by counsel for the Broadcast Bureau, I find that 
good cause has not been shown why this amendment 
should be accepted at this time. 

• • • * 

MR SMITH: ... Now that you have made the 

169 ruling, I will state that I have before me a state¬ 
ment of the list of points to be relied upon in this 

proceeding. As far as we are concerned, we would have 
been ready to proceed with the matter. 

THE PRESIDING OFFICER: On the basis of your 

amended proposal? 
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MR. SMITH: Yes, sir, the statement of points is on 
the basis of the amended proposal. 

THE PRESIDING OFFICER: I am forced to deny 
you the opportunity to make that showing. 

MR. SMITH: Just for the purposes of the record I 
will note an exception. 

THE PRESIDING OFFICER: Of course. 

MR. COHEN: May we go off the record? 

THE PRESIDING OFFICER: Yes, sir. 

(Discussion off the record) 

THE PRESIDING OFFICER: Let us go back on the 
record now. 

Now, if you will, gentlemen, I have ruled on this peti¬ 
tion. I have denied the petition to amend. 

I am about to direct both counsel to proceed on the 
basis of their original proposals that were before the 
Commission when the issues were released. 

There will be no delay. I don’t intend to recess this 
case for the purpose of allowing appeal, and if counsel 
for both sides are not ready, able and willing now to go 
forward on the basis of the proposals before the 
170 Commission on which it released the issues, then I 
am going to close the record and default whichever 
party is not prepared. That is my position. 

MR. SMITH: Speaking for Colonial, Mr. Examiner, 
we are stating here on the record that we will proceed 
with you this morning. 

THE PRESIDING OFFICER: Very well. 

Mr. Lovett? 

MR. LOVETT: I am ready to proceed, yes, sir, as I 
said initially. 

THE PRESIDING OFFICER: Now, Mr. Lovett, if 
you would, state at this point the several points on which 
you propose to rely and introduce proof under the issues 
as specified in the Commission’s order of designation. 

MR. LOVETT: Mr. Examiner, the first issue— 
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MR. COHEN: Mr. Examiner, if you will, sir, may I 
be permitted to intervene? 

THE PRESIDING OFFICER: Certainly. 

MR. COHEN: I may be able to clear up one issue. 
We have received Air Space clearance with respect to 
Mr. Lovett’s applicant, and I think that Mr. Lovett has 
the letter, and if you want to put it in the record or 
whatever— 

MR. LOVETT: I have the letter, if you want it. 

MR. COHEN: All right. In the event you did not 
have that information, we have secured that information 
and I was prepared to put it in the record—I am per- 
fectlv happy for you to do it, sir. 

171 THE PRESIDING OFFICER: I might state, 
so you may know exactly where we stand and 
where I stand, after the points have been stated by coun¬ 
sel—I made clear on the record that I expect to proceed 
with the introduction of testimony and I expect to have 
a statement of both applicants that they are prepared 
with their witnesses to proceed immediately. All right. 

MR. SMITH: Mr. Examiner, I will have to address 
myself to that. I did not get that import from your 
ruling. I am sorry I misunderstood you. 

I have no witnesses present and cannot proced to 
introduce testimony this morning. I am prepared to dis¬ 
cuss the issues under which I will rely and I will try to 
discuss them on the basis of the application as it had 
been filed. 

However, I think, as Colonial has the second docket 
number in this proceeding, presumably it will be last in 
the requirement for presenting its evidence. 

THE PRESIDING OFFICER: Yes. All right, Mr. 


Lovett, will you proceed? 

' MR. LOVETT: Mr. Examiner, the first issue is to 
ietermine whether the installation and operation of the 
station as proposed constitutes a hazard to aerial 
Ration. 


navi- 
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I have a letter addressed to the applicant from the 
Air Coordinating Committee indicating that no objection 
will be made to this, to the site indicated. 

172 If you wish, I could offer this in evidence or 
whatever. 

THE PRESIDING OFFICER: I think that should be 
made part of the record. 

MR. COHEN: I may note that the Commission has the 
same information. 

Off the record. 

THE PRESIDING OFFICER: Off the record. 

(Discussion off the record) 

THE PRESIDING OFFICER: On the record. 

Is there any objection to WCAX Exhibit 1? 

MR. SMITH: No objection. 

THE PRESIDING OFFICER: That may be received 
in evidence. 

(The document referred to was marked as WCAX 
Exhibit No. 1 and received in evidence.) 

MR. LOVETT: Mr. Examiner, the only other issues 
involving WCAX are those that are under No. 9, having 
to do with the comparative bases of the proposed opera¬ 
tions. The issues intervening relate to the financial and 
technical qualifications of Colonial Television, Inc. Mani¬ 
festly, if those issues are not met, there is no comparison 
to be made, there is no applicant with which to compare 
with WCAX, the technical and financial qualifications 
being fundamental—and therefore, all I can say is that if 
Colonial Television be found to be financially and techni¬ 
cally qualified and entitled to be considered on a com¬ 
parative basis with WCAX Broadcasting Corpora- 
173 tion, then we will rely upon the following matters: 

First, the past experience of the WCAX Broad¬ 
casting Corporation and its record of public service in 
Vermont in connection with its operation of Station 
WCAX in Burlington, with the lack of any such experi¬ 
ence on the part of Colonial Television, Inc. 
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Secondly, we rely upon the outstanding record of public 
service and leadership in the community of the president 
and majority stockholder, owning 98 percent of the stock 
of WCAX Broadcasting Corporation; and the fact that 
he has been closely identified with the day-to-day opera¬ 
tion of the AM station and will be so identified with the 
proposed television station. 

. We will also rely upon the fact that the WCAX Broad¬ 
casting Corporation has a more intimate knowledge of 
the needs of the area; and also upon the program propo¬ 
sals of the corporation; and the fact that they will more 
clearly and adequately meet the needs of that area; and 
also that the WCAX personnel are better qualified and 
because of the training program that they propose will be 
much better qualified to operate the proposed television 
station; and show also that the studio facilities proposed 
by WCAX are better adapted to meet the program needs 
of the area and the maximum number of people in Mont¬ 
pelier and in the northern area of Vermont; and as ini¬ 
tially stated this is based upon, that comparison is based 
upon the fact, with other applicant found to be 
174 technically and financially qualified, we will show 
that upon the present record it is not technically 
and financially qualified. 

That is a concise statement of the points. 

THE PRESIDING OFFICER: Mr. Smith? 

MR. SMITH: Mr. Examiner, in this proceeding Co¬ 
lonial Television, Inc., will rely on the past poor operation 
of Station WCAX in AM programing as an indication 
of the probable manner in which it would operate its 
television station if it should be successful in getting a 
grant of its application. 

We would rely upon a substantially superior staff 
proposal to that of, and a superior over-all program pro¬ 
posal to that of the WCAX Broadcasting Corporation. 

We would make as a comparative point the preparation 
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to engage in television broadcasting and also as a com¬ 
parative point the proposed management and operation 
of the proposed WCAX station as compared to the pro¬ 
posal of Colonial. 

We would also rely on our respective abilities to 
implement and to carry ont and operate the program pro¬ 
posals. 

In addition, as a point of reliance, we would go into 
the basic reasons for the filing of the application for 
Channel 3 by the WCAX Broadcasting Corporation and 
their sincerity in wanting to build and operate them¬ 
selves in the future a television station in this area. 

Also, Mr. Examiner, in general we would rely upon a 
general superior studio and facilities proposal 
175 THE PRESIDING OFFICER: Mr. Cohen? 

MR. COHEN: Sir, the Broadcast Bureau will 
also rely with respect to one of the applicants upon the 
question of the effect the granting of the television sta¬ 
tion would have upon the diversification of media of com¬ 
munication and that point is in favor of Mr. Smith’s 
applicant. 

We are also in agreement with both parties that a sig¬ 
nificant factor is that on the one hand one applicant has 
been broadcasting and has broadcasting experience, and 
the other is a newcomer to the field—for whatever ad¬ 
vantages the Commission has in the past seen fit to accrue 
to newcomers in the field. 

Further than that, we will rely upon the matters relied 
upon by the parties. 

MR. SMITH: As I mentioned in my opening state¬ 
ment, Mr. Examiner, we will also rely upon and raise 
the question as to the availability of the site proposed by 
WCAX Broadcasting Corporation for its proposed sta^ 
tion. I do not think that Mr. Lovett has responded to 
the issue that has been raised on that point, and I will 
specifically make it a point in this hearing. 
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MR. COHEN: Mr. Examiner, I would like to ask 
counsel whether that would go to comparative qualifica¬ 
tions or whether that would be something that disquali¬ 
fied the applicant. 

MRl SMITH: It is something—well, taking the 

176 record in its present status, the amendment of 
Colonial having not been accepted, it could be a 

comparative qualification, since the site presently shown 
by Colonial is available to them; and also it can be a 
point, of course, that will go to his qualifications—if he 
did not have a site, he obviously cannot build a station. 

MR. COHEN: Mr. Examiner, we will have to oppose 
the introduction of any evidence on that subject unless the 
counsel petitions to the Commission and the Commission 
grants an enlargement of the issues to include that spe¬ 
cific point. 

I think the Commission, by phrasing the present issues, 
has found Mr. Lovett’s client to be technically qualified, 
and to my knowledge any evidence to the contrary would 
have to come in by way of enlargement of the issues, 
and I will say that in the event counsel does seek to in¬ 
troduce such evidence, we will strongly urge that he peti¬ 
tion the Commission to enlarge the issues to include that. 

MR. SMITH: I might ask the Examiner, if he will 
make a ruling upon that point now—we do have infor¬ 
mation that would indicate the negotiations undertaken 
by WCAX have not been completed and that they do not 
have the site. 

We think the Commission should be interested in that 
because there is no reason to authorize somebody to build 
a station when he cannot build in accordance with the 
proposal. 

We can and will be prepared and I am partially pre¬ 
pared to submit some of this information in the 

177 record today, namely, copies of the deeds giving the 
land upon which I think WCAX’s property is 

located. 



30 A 

MR. COHEN: Obviously, when he stated that the 
Commission should be interested, as a matter of fact the 
Commission is very interested in it; the only point is 
that the issues will have to be enlarged. 

THE PRESIDING OFFICER: That is your difficulty, 
sir. I am afraid that under the issues as drawn by the 
Commission there would be no basis for the introduction 
of such testimony, notwithstanding the fact that the Com¬ 
mission would be vitally interested in that subject So I 
am afraid I would have to agree with Mr. Cohen that in 
the absence of the enlargement of the issues it could not 
be introduced. 

MR. SMITH: Well, that puts me in the position, of 
course,—in connection with the appeal that I plan to file 
to your previous ruling, I can also take this matter up at 
that time, the same time, and I will state that we will 
file the petition to enlarge the issues in that regard. 

MR. COHEN: I might state, sir, that of course I do 
not mean that I would oppose such a petition—as a mat¬ 
ter of fact, we might join in such a petition— 

MR. SMITH: I realize that fact. 

THE PRESIDING OFFICER: Now, gentlemen, if 
you have completed your points, and I take it you have, 
upon which you plan to rely, my plan always is to 
178 dispose of the engineering, whatever engineering is 
necessary in a case. 

Therefore, I call on WCAX to present such engineer¬ 
ing testimony as may be required of it in the issues, if 
any such testimony is required. 

MR. SMITH: Mr. Examiner, might I interrupt just a 
moment and ask if we might have a ten-minute recess. 

As you know, I frankly did not anticipate you would 
proceed with the taking of evidence. That is not in ac¬ 
cordance with the experience that I have had. I do not 
sav that vou cannot do it, although I would like to take 
an exception, but I would like to have a ten-minute recess 
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in order to contact my engineer and see if I can get 
Mm over. ' 

THE PRESIDING OFFICER: Certainly. 

MR. COHEN: Mr. Examiner, I t hink I would also 
like to note the fact that the Broadcast Bureau urges 
the Examiner not to take evidence tMs morning—al¬ 
though you have a perfect right to do so, possibly, that 
has not been the customary procedure, and we think that 
under the circumstances the setting of a specific date 
would be more appropriate and would afford Mr. Smith 
a reasonable opportunity to be heard. 

MR. SMITH: I could have had witnesses here to tes¬ 
tify this morning, Mr. Examiner. We would not have 
been prepared with exMbits, but we would could testify. 

THE PRESIDING OFFICER: Well, let us take a 
short recess. 

(Thereupon, a recess was taken.) 

179 THE PRESIDING OFFICER: AH right, gen¬ 
tlemen, we may resume on the record now. 

Counsel for Colonial has invited my attention to the 
rule with reference to the issuance of a hearing order 
which is required for us to proceed any further here. 

Therefore, the engineering testimony I suggested some 
moments ago be taken today cannot, until that order has 
been issued. 

I am going to ask first if counsel for Colonial would not 
prepare a brief list of the changes embodied in Ms amend¬ 
ment and I am going to ask both applicants, all parties, 
if they will not submit a statement of the points upon 
which they plan to rely in prosecution of their applica¬ 
tions ; and then if it is convenient to all parties, I plan to 
recess tMs case until Friday of tMs week, the 18th of 
September. 

MR. SMITH: Mr. Examiner, I realize it is very un¬ 
seemly of me to raise any question the date in view of 
my earnest desire not to have any delay, but I am going 
to be addressing a group of broadcasters in PhiladelpMa 
on Thursday evening, which will make Friday a very diffi- 
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cult date for me. If the Examiner could not select a 
date the first of next week, we will be here and will be 
represented, but it would be a great inconvenience in view 
of my addressing a group of people on Thursday up 
there, if I could have it. 

• THE PRESIDING OFFICER: I tell you, Mr. 
180 Smith, there is a pretty good possibility that I will 
be engaged in hearings out of the city beginning 
Tuesday, so I will probably have to leave on Monday. 
Would Friday afternoon be agreeable to you, say at 2:00 
o’clock? We won’t be taking testimony, really, but be 
engaged in working up the ground rules of the hearing 
and discussing several points— 

. MR. SMITH: Yes, sir, that will be satisfactory. 

THE PRESIDING OFFICER: And, Mr. Lovett, is 
2:00 o’clock Friday, the 18th of September, satisfactory? 
MR. LOVETT: Yes. 

THE PRESIDING OFFICER: Mr. Cohen? 

MR. COHEN: Yes, sir. 

MR. SMITH : As I understand your statement, as you 
put it, we will be working out the ground rules at that 
session for the conduct of the hearing. 

THE PRESIDING OFFICER: That is right. 

So, we will recess, then, until 2:00 p.m., Friday, the 
18th of September, and at that time we will engage in 
further hearing conferences. 

(Whereupon, at 11:35 a.m., a recess was taken until 

2:00 p.m., Friday, September 18, 1953.) 

• • • * 

184 The above-entitled matter came on for further 
hearing, pursuant to adjournment, before James 

D. Cunningham (The Presiding Officer), in Room 2107, 

New Post Office Building, at 2:00 o’clock p.m. 

•* • * * 

185 Proceedings 

THE PRESIDING OFFICER: We will go on the 
record now. 
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The order of the Examiner denying the petition to 
amend should be published today, Mr. Smith. It has been 
delayed a day or two, but it will be published today. As 
I understand it, your right of appeal will be a number of 
days following the issuance of the order. I assume that 
is the case. 

MR. SMITH: Yes, sir; that is correct. 

Did you mention the number of days? 

THE PRESIDING OFFICER: The number provided 
in the rules. 

MR. SMITH: Yes. I think it is two days. And if it 
is issued today, of course, the time would start running, I 
presume on Monday. Since tomorrow is Saturday the 
time would start on Monday, and we would have the two 
days, Monday and Tuesday—not that we intend to take 
that much time, but we might as well have it understood 
what it is. 

THE PRESIDING OFFICER: Very well. 

Now I understood, Mr. Smith, that you were prepared 
to go forward on your original proposal. 

MR. SMITH: No, Mr. Examiner; that isn’t correct. 
We do not wish to go forward until a determination has 
been made on our appeal of your ruling denying our peti¬ 
tion to amend. 

But since you have not issued your order officially rul¬ 
ing on the point I did want to say today that I be- 
186 lieve it would be very helpful if you would recon¬ 
sider the ruling you made. We hoped you might 
desire to reconsider it, since your order has not been pub¬ 
lished. 

We have been looking into the past actions of other 
hearing examiners under similar circumstances, and we 
find that it is generally acceptable to file amendments 
under circumstances like this. 

In this particular case we have a situation, Mr. Exam¬ 
iner, where if you rule that this amendment cannot be 
accepted by the Commission you are in effect denying the 
applicant’s application before the hearing even gets under 
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way. I think Commission counsel and engineers will agree 
that the Commission could not grant the application that 
has been filed by Colonial on the engineering conditions 
as it stands today. So the net effect of your ruling is to 
completely throw this applicant out of the case as far as 
showing its own affirmative case is concerned. 

That does not mean, of course, that the applicant will 
not stay in the proceeding and specify issues with respect 
to the pleadings and the points of reliance of the other 
party, the application of the other party, and go forward 
to do its best to show that they are not qualified on the 

basis of their application. . . . 

• • • • 

187 The recommendation that we gave our client 
when we filed these amendments to his application 
was what was necessary in order to permit him to go 
forward with the hearing. Without having these amend¬ 
ments he is out. If they are not accepted he is in fact 
denied as far as his own application is concerned. 

* • • • 

195 MR. SMITH: I would like to address myself to 
that point 

The acceptance of this amendment is not going to delay 
these proceedings in any way. As you know, Section 
1.841 of the rules provides that after this conference in 
which we specify our issues the Examiner will order a 
date for hearing not to exceed 30 days from that time. 

THE PRESIDING OFFICER: No, Mr. Smith. I am 
sorry to interrupt you. But we must go back to the 15th 
of September. And on that date counsel for Co- 

196 lonial should have been prepared to go forward 
with the hearing and outline the grounds of his 

entire case. That should have been all accomplished. 

MR. SMITH: Mr. Examiner, I was present at that 
hearing conference with this statement of matters to be 
relied upon, and we were ready to go ahead. 

THE PRESIDING OFFICER: On the basis of your 
amended proposal? 
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MR. SMITH: Yes. And I have also specified on the 
record at your request the points that we would rely on 
otherwise. 

Mr. Lovett did not present a written statement. All 
he did was state into the record from his memory or his 
thoughts what the points were going to be. 

THE PRESIDING OFFICER: I did not require a 
written statement at that time, Mr. Smith. I was con¬ 
cerned with the proposal on which you were going to 
proceed and on which Mr. Lovett was going to proceed 
then, not an amended proposal. It might have been nec¬ 
essary to refer the whole matter back to the staff; I don’t 
know. 

MR. SMITH: We stated our points there. I sat here 
and stated we would go on with the hearing under the 
circumstances. 

THE PRESIDING OFFICER: I am afraid my posi¬ 
tion is this, Mr. Smith: That was a new applica- 
197 tion. You have got to face the facts here. This 
was an entirely new and different proposal than 
the one submitted on the 11th of September, 1952. 

MR. SMITH: This is a new proposal? 

THE PRESIDING OFFICER: For all practical pur¬ 
poses. 

AIR. SAHTH: It is the same applicant, the same cor¬ 
poration, the same financing—the current balance sheets 
were put in for the parties. The changes were improve¬ 
ments in the programming, improvements in power. But 
it was the same identity that filed the application. 

THE PRESIDING OFFICER: There is no question 
as to the identity of the applicant. I mean from the 
standpoint of the proposal as such I think it was dif¬ 
ferent. 

AIR. COHEN: Mr. Examiner, I think there is one 
other point that counsel for WCAX has raised that should 
be answered. He has in effect made the statement that 
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the denial of the amendment effectively precludes his ap¬ 
plicant from going forward. 

THE PRESIDING OFFICER: You mean Colonial. 

MR. COHEN: I am sorry, counsel for Colonial. 

I think that merely because this particular amendment 
was denied is not in effect a blanket statement that any 
amendment offered with respect to the issues would have 
been denied. I am of the impression that most of the 
issues set forth by the Commission can be met with 
198 evidence. I am of the impression that in the event 
a petition for an amendment which intended to cure 
the one or two aspects which could not be met with evi¬ 
dence had been filed that our reaction might have been 
substantially different. I think that any minor things 
that it was necessary to cure, even though it was neces¬ 
sary to do so by amendment, might not have been met 
with the same opposition as the attempt to present a com¬ 
pletely new engineering proposal, substantial additions to 
the engineering matters and financing matters, was met 
I think that the applicant in his amendment has pre¬ 
sented an application which is substantially stronger, 
comparatively, than the application which was on file with 
the Commission. 

Secondly, even if any amendment would have been re¬ 
fused it happens on many occasions that the Commission 
designates applications for hearing when the applications 
will ultimately not be granted. I don’t think that that is 
basically a defect in the Commission procedures or that 
there is anything basically wrong with the Co mmis sion’s 
policies here. This is something the Commission has no 
other power in connection with but to set an application 
for hearing. It has no power to deny an application out¬ 
right. 

MR. SMITH: Mr. Examiner, let me emphasize the 
fact that a failure to reverse your position or the failure 
of the Commission to do it if we are required to appeal 


your decision effectively denies this applicant an 

199 opportunity to come forward with an affirmative 
proposal. And it is just as important to the State 

of Vermont that it have an opportunity to get the best 
of the two competing applicants as it is that this thing 
be rushed through to an early hearing. This applicant 
is preparing to go through to an early hearing. We can 
set a hearing date, a date for the exchange of the ex¬ 
hibits in accordance with the Commission’s rules that is 
reasonable. We are ready to go ahead in accordance 
with, the provisions of the rules. And we are going to 
give you an opportunity to choose between the two appli¬ 
cants instead of just taking one because the other through 
poor advice was not in a position to make a competitive 
proposal. And we think it is highly important to the 
State of Vermont that you make a choice rather than to 
force yourself automatically to deny one applicant and 
leave us in the position of shooting at the other one to 
try to keep you from granting him. 

There is going to be more time wasted if we have to go 
through a series of appeals like this in order to try to 
keep this other party in a hearing that it has a right to 
be in than if this amendment is accepted and in accords 
ance with the rules as the Commission has adopted them 
the parties then start to prepare their exhibits and their 
cases. 

THE PRESIDING OFFICER: You are standing on 
your amended proposal, Mr. Smith. You want the 

200 Examiner to reconsider and allow the amendment 
and then to proceed on the basis of your amended 

proposal and the present WCAX proposal. 

MR. SMITH: Yes; we do. 

THE PRESIDING OFFICER: If the Examiner fails 
to act favorably on your request for reconsideration and 
you are confronted with your original proposal or left 
with it, then what is your position? 

MR. SMITH: My position is that we have no altema- 
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, tive but to stay in the hearing on the other proposal. But 
we have nothing that the Commission can grant because 
of the defective engineering in the original application. 
Thus we are staying in because we want to show that the 
other applicant is not qualified to run this station. It 
isn’t as if we were out of the case. But we are out as 
far as presenting an affirmative case of our own is con¬ 
cerned. 

THE PRESIDING OFFICER: In other words, you do 
not propose to make an affirmative showing in support 
of your original proposal but only in support of your 
amended proposal? 

MR. SMITH: I have an alternate partial list of mat¬ 
ters to be relied on here— 

THE PRESIDING OFFICER: Would you answer 
that question, please. 

MR. SMITH: The answer to that question is in effect 
yes. There is one issues—well, I think the answer is yes. 

THE PRESIDING OFFICER: I see. 

201 I think I have heard enough here. The order of 
the Examiner will be published today, and you will 
be handed a copy today, Mr. Smith. I deny your request 
for reconsideration of the action of the Examiner. And 
in view of your statement now that you do not propose to 
make an affirmative showing in support of your original 
proposal but simply to remain in the proceeding for the 
purpose of showing that the application of the other party 
should not be granted and since concerning him there is 
only one issue raised by the Commission which now ap¬ 
pears to have been met by a letter from the Airspace 
Committee, I am going to default your application here 
and now. And forthwith I will issue an initial decision. 
From that of course you may go forward to the Commis¬ 
sion or independently on your own appeal from my ruling 
on your petition for amendment. Then if my ruling is 
reversed I shall have the whole thing right back together, 
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your amended proposal and the original proposal of 
WCAX, in one package. 

MR. SMITH: That will put ns right back in the same 
position that we are in now. Yon haven’t given ns an 
opportunity under Section 1.841 to specify the issues on 
which we are going to hearing. We are entitled to spe¬ 
cify those issues. Those issues are on the basis of an 
application we filed. The fact that they aren’t in a sense 
affirmative but go to the competing applicant doesn’t 
mean that we haven’t got a right to go forward in a hear¬ 
ing and be heard. 

202 THE PRESIDING OFFICER: I can’t agree 
with you, Mr. Smith. I may be wrong. And if so, 
I am sure the Commission will tell all of us here. But 
in view of your statement here that you don’t propose to 
go forward to support your original proposal with an 
affirmative showing I am afraid my ruling will have to 
stand. 

MR. SMITH: Could we have a minute or two of dis¬ 
cussion off the record? 

THE PRESIDING OFFICER: Certainly. 

(Discussion off the record.) 

MR. SMITH: Mr. Examiner, may we go back on the 
record? 

THE PRESIDING OFFICER: Yes, sir. 

MR. SMITH: In the light of your ruling on Colonial’s 
statement that they do not plan to put in an affirmative 
case on their own application we would like to state that 
we believe we should have an opportunity to consult with 
our client again and see if on the basis of what they have 
they want to try to go forward with an affirmative case. 
We think we have a right to consider that. As counsel 
we are of the view that your refusal to reconsider would 
in effect amount to a denial of that application. But 
since a default may in effect prevent us, if we are unsuc¬ 
cessful on appeal, from going forward, we feel that we 
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should have an opportunity to go ahead and make an 
affirmative showing on the original application. 

203 THE PRESIDING OFFICER: I am afraid I 
. can’t grant that. It is denied. 

' MR. SMITH: We think we have a right to put into the 
record our alternate partial list of matters to be relied 
upon in the case. 

THE PRESIDING OFFICER: Certainly. 

MR. SMITH: It will probably serve as the basis for 
an appeal. 

THE PRESIDING OFFICER: Certainly. 

MR. SMITH: This is an alternate partial list of mat¬ 
ters to be relied upon as against WCAX Broadcasting 
Corporation in the event that the Commission denies 
the application to amend when the Examiner’s ruling is 
appealed. We want to state for the record that we re¬ 
serve the right to state additional affirmative points in 
favor of WCAX if the client decides that it wishes to do 
this. 

THE PRESIDING OFFICER: Let this appear, Mr. 
Reporter, as Colonial Exhibit 1. 

(The document referred to was marked Colonial Ex¬ 
hibit 1 for identification.) 

THE PRESIDING OFFICER: And it will be received 
in evidence. 

(Colonial Exhibit 1 was received in evidence.) 

MR. COHEN: Have you already ruled, sir. 

THE PRESIDING OFFICER: I think counsel 

204 is offering this chiefly as a basis for his appeal to 
the Commission, and I would like to have it in. 

MR. COHEN: I am quite in agreement with counsel 
that it should be in. However, I think that it might be 
more appropriate under the Examiner’s ruling for this to 
come in as an offer of proof rather than admitted in evi¬ 
dence as an exhibit. I think to admit it in evidence 
would be inconsistent with the Examiner’s ruling. 

THE PRESIDING OFFICER: It is not evidence. It 
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is made a part of the record for what value it may have, 
whatever value counsel wishes to attach to it It is sim¬ 
ply compliance with the request of the Examiner that it 
be furnished here. It is not evidentiary. I don’t think 
it is offered for that purpose. 

AIR. SMITH: I stated that we wanted to make it 
clear that it may be if the principals of Colonial Tele¬ 
vision wishes us to submit it as an affirmative list of 
matters to be relied upon. 

THE PRESIDING OFFICER: Yes. 

MR. COHEN: I would just like to make it clear, I 
have no objection to its being included. But I think as 
long as Colonial does not intend to go forward with an 
affirmative case there is no comparative area here, and 
the admission of these documents in accordance with the 
Examiner’s rulings is only as a basis for any further 
appeal. 

205 THE PRESIDING OFFICER: I think that is 
clear. 

MR. COHEN: It is something in the nature of; an of¬ 
fer of proof, if I am correct. 

THE PRESIDING OFFICER: It is not evidentiary. 
I have stated that already. 

MR. SMITH: We stated that we wanted the oppor¬ 
tunity for Colonial to go forward with an affirmative case. 

Mr. Examiner, this session of the hearing was called 
for the purpose of consideration also of the statement of 
the matters to be relied upon by the parties. And I 
would also like to have in the record—not necessarily as 
evidence, I can read it instead of offering it— 

MR. COHEN: I have no objection. 

MR. SMITH: —a partial list of matters to be relied 
upon by Colonial in the event the Commission grants its 
petition for an amendment of its applications. 

THE PRESIDING OFFICER: If you have several 
copies why not have that marked for identification as 
Colonial Exhibit No. 2? 
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(The document referred to was marked Colonial Exhibit 
2 for identification.) 

MR. SMITH: I offer it as Colonial Exhibit No. 2. 
THE PRESIDING OFFICER: It may be received 
into the record. 

206 (Colonial Exhibit 2 was received in evidence.) 
MR. SMITH: Mr. Examiner, I assume that the 

order that you are issuing today contains a statement of 
the reasons for the denial. 

THE PRESIDING OFFICER: Oh, yes. I hope they 
are adequate—that is, I hope you are sufficiently informed 
as to the reasons. If you are not I think the record will 
show the rest. I do not write any long memorandum 
opinions and orders. I make them as short as I possibly 
can. But I think I have informed you. 

MR. SMITH: I think the rules only call for a brief 

statement 

THE PRESIDING OFFICER: Yes. 

MR. LOVETT: Mr. Examiner, I would like to be 

heard at least once during this proceeding. 

THE PRESIDING OFFICER: All right, sir. 

MR. LOVETT: Although under the circumstances I 
feel that it is unnecessary for me to place in the record 
or offer in any way the statement of the matters to be 
relied upon by WCAX I want it to be known that I am 
prepared to go ahead, that I have my statements pre¬ 
pared to be filed if the case had proceeded otherwise. 
MR. COHEN: May we go off the record, sir? 

207 THE PRESIDING OFFICER: Yes, sir. 
(Discussion off the record.) 

THE PRESIDING OFFICER: On the record. 

I am not asking for proposed findings in this case. 
MR. COHEN: I would like to make this suggestion: 
In our prior discussion we stated that Tuesday would be 
the final day for the filing of an appeal from the Exam¬ 
iner’s decision on the amendment. However, in view of 
the occurrences subsequent to that conversation it now 
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appears that the Examiner’s decision is to issue an ini¬ 
tial decision in this case. And I therefore suggest it as a 
convenience to Colonial that they be permitted to wait 
until the Examiner’s decision is issued, and since both 
problems are basically the same, be permitted to file their 
appeal from both at the same time to the Commission. 
And I take it that Colonial would find that convenient if 
the Examiner were willing. 

THE PRESIDING OFFICER: Is that agreeable to 
WCAXT 

MR. LOVETT: Yes, sir. 

THE PRESIDING OFFICER: It is to the Examiner. 

MR. SMITH: Thank you. 

May we have a minute off the record? 

THE PRESIDING OFFICER: Surely. 

(Discussion off the record.) 

MR. SMITH: Could we have a recess for a few more 
minutes? This is an important problem as far as 
208 the client is concerned, and we have to consider 
whether a decision can be made. 

THE PRESIDING OFFICER: All right, sir. : 

(Recess taken.) 

MR. SMITH: We are prepared to come back on the 
record, Mr. Examiner. I 

THE PRESIDING OFFICER: All right, sir. j 

MR. SMITH: Mr. Examiner, in view of your refusal 
to give us an opportunity to confer with the client on the 
question of an affirmative case we feel obligated to state 
on behalf of the client that it will offer an affirmative 
presentation upon the following issues that are contained 
in its statement for hearing conference, that is, Issue No. 
2, No. 7 and No. 11, in addition to the issues that have 
been specified in Exhibit No. 1. 

THE PRESIDING OFFICER: The ruling is the same, 
Mr. Smith. You are abandoning your original proposal 
and all the issues relating thereto. Unless you can give 
assurance to the Examiner that you are ready to go for¬ 
ward with an affirmative defense or an affirmative show- 
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ing on your entire original proposal I am going to de¬ 
fault the application of Colonial. That is my position 
clearly. I don’t want any doubt in anyone’s mind. I 
want the Commission to know exactly how the Examiner 
stands when you appeal. 

If there is nothing further, gentlemen, the record 
209 is closed at this time. 

(Whereupon, at 2:30 o’clock p.m. the hearing in 
the above-entitled matter was concluded.) 

• • • • 

Oral Argument 

236 BEFORE THE FEDERAL 

COMMUNICATIONS COMMISSION 
(Television) 

Washington, D. C. 

.Monday, January 11, 1954 

• • • • 

The above-entitled matter came on for oral argument, 
pursuant to notice, before Commissioners Rosel H. Hyde 
(The Chairman), Edward M. Webster, George E. Ster¬ 
ling, Freida B. Hennock, Robert T. Bartley, and Robert 
Emmett Lee, in Room 6121, New Post Office Building, 

Washington, D. C., at 11:40 o’clock a.m. 

# * * * 

278 COMMISSIONER HENNOCK: Just exactly 
what are you complaining about as regards the con¬ 
duct of the Hearing Examiner, so far as you are con¬ 
cerned? You are counsel. How long were you in the 
case when all this happened? 

MR. SMITH: From two days prior to the hearing 
conference up to now, and we are complaining about the 
failure of the Examiner to accept our amendments, and 
we are complaining at the Examiner’s initial decision 
defaulting Colonial in the case. They are the two com¬ 
plaints we are making here. 

COMMISSIONER HENNOCK: On what basis—what 
do you do about your right to stay in there and object 
after he had adjudged you in default? 

MR. SMITH: I would like to straighten that out We 


45 A 


did not and do not contend that we have a right to stay 
in as an intervening party in that proceeding. We 
did say on the record that we did not see how we could 
proceed affirmatively in view of some of the issues the 
Commission had put in the case, namely, an engineering 
issue, but we did change that. 

279 COMMISSIONER HENNOCK: So you did not 
really want to stay in the case and cross-examine 
WCAX as to its qualifications! 

MR. SMITH: We did definitely want to stay in the 
case, and before the record was closed, we made clear that 
we had an affirmative point on our own application that 
we would rely on. 

COMMISSIONER HENNOCK: Then you are still ob¬ 
jecting to the default, in other words? 

MR. SMITH: Yes, ma’am, and we are still— 

COMMISSIONER HENNOCK: Rather than your 
right to proceed after the default, to heckle WCAX, as 
Mr. Lovett stated? 

MR. SMITH: That language should not have been 
used. 

COMMISSIONER HENNOCK: I think he used it 
good-naturedly. 

MR. SMITH: I am not criticizing counsel, but I do 
not think it is proper characterization. 

COMMISSIONER HENNOCK: You really wanted to 
stay in there; are you objecting to the fact that you were 
not allowed to stay in there to do that? 

MR. SMITH: Yes—no, ma’am; not to do that We 
are objecting that we are not allowed to stay in and pre¬ 
sent a case in behalf of Colonial. 

COMMISSIONER HENNOCK: On a regular compara¬ 
tive basis? 

MR. SMITH: On a competing application. 

COMMISSIONER HENNOCK: You straightened me 
out 

COMMISSIONER STERLING: On the old one? 
MR. SMITH: We are. 


280 
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THE CHAIRMAN: Did you indicate to the 
Hearing Examiner that you were prepared to go ahead 
on a comparative basis? 

MR. SMITH: The only thing we could not agree to 
do with the Hearing Examiner, he said “We want a com¬ 
mitment that you will go forward on your entire propo¬ 
sal.” I assumed that meant we had to make an affirma¬ 
tive showing on every single comparative point, which 
we could not do. Section 1.841 requires you to specify 
your comparative points. Incidentally, I know I am over 
my time, but if I may say one thing: I think there has 
been a misunderstanding of the language used by Com¬ 
mission counsel. 

He said that we said we could not meet the issues. We 
did not say we could not meet the issues. 

I will say that we did say that we did not see how we 
could go forward because of the engineering issues that 
the Commission had raised; but before the hearing con¬ 
ference was over, we did specify that we would go for¬ 
ward and that we would present evidence on the various 
points of reliance that we offered in evidence and are in 
the record. 

THE CHAIRMAN: Wasn’t this a situation where the 
hearing officer would have to make a judgment as to 
whether or not you really were going to go ahead or not, 
and if he were satisfied you were not, it was within his 
prerogative to make an appropriate order? 

281 MR. SMITH: I think we stated categorically, 
Mr. Chairman, that we would go forward, and we 
had our points of reliance there, and were ready to do so. 
We were ready to sit down and discuss them and all the 
other things we were asked to discuss by that section of 
the rules. 

• • • • 

211 Colonial Ex. 1 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 
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In re Application of 

WCAX BROADCASTING CORPORATION 
Montpelier, Vermont 
Docket No. 10642 File No. BPCT-1327 
COLONIAL TELEVISION INC. 

Montpelier, Vermont 
Docket No. 10643 File No. BPCT-1557 
For Construction Permits for New 
Commercial Television Broadcast Stations 

Alternate Partial List of Matters to be Relied Upon 

The following is a preliminary list of the matters to be 
relied upon by Colonial Television Inc. as against WCAX 
Broadcasting Corporation in the event Colonial Television 
Inc.’s Petitions for Leave to Amend its application, filed 
in this proceeding on September 14 and 15, 1953, are 
finally denied: 

1. Past poor operation of Station WCAX as an indi¬ 

cation of its probable operation of its proposed television 
station. j 

2. WCAX Broadcasting Corporation’s reason for ap¬ 
plying for Channel 3 in Montpelier. 

3. Ability of WCAX Broadcasting Corporation to im¬ 
plement and carry out its operating and programming 
proposals. 

4. Adequacy of WCAX Broadcasting Corporation’s 
proposed staff. 

5. Availability of WCAX Broadcasting Corporation’s 
proposed site. 

Respectfully submitted, 

COLONIAL TELEVISION INC. 

By /s/ E. Stratford Smith 

WELCH, MOTT & MORGAN 
Its Attorneys ; 

Ericson Building j 

710 Fourteenth Street, N. W. 

Washington 5, D. C. 

September 18, 1953 
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212 Colonial Ex. 2 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Application of 

WCAX Broadcasting Corporation 
Montpelier, Vermont 

Docket No. 10642 File No. BPCT-1327 

Colonial Television Inc. 

Montpelier, Vermont 

Docket No. 10643 File No. BPCT-1557 

For Construction Permits for New 
Commercial Television Broadcast Stations 

Statement for Hearing Conference 
L Partial List Of Matters To Be Relied Upon 

The following is a preliminary list of points to be relied 
upon by Colonial Television Inc. as against WCAX 
Broadcasting Corporation, and upon which comparative 
findings by the Commission are requested: 

(1) Superior physical facilities 

(2) Greater diversification of the ownership of the 
media of mass communication by virtue of the possible 
WCAX Broadcasting Corporation dual ownership of 
radio and television stations in the same service area 

(3) Past poor operation of Station WCAX as an indi¬ 
cation of its probable operation of its proposed television 
station 

(4) Staff 

(5) Network programing 
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(6) Local programing ! 

(7) Over-all programing proposal 

(8) Honrs of operation 

213 (9) Preparation for television broadcasting 

(10) Proposed management and operation 

(11) Ability to implement and carry out operating and 
programing proposals 

(12) Reason for applying for Channel 3 in Montpelier 

i 

(13) Superior coverage 

H. Admissions And Stipulations 

(1) Economic, social, educational, and cultural aspects 
of the Montpelier-Burlington area 

(2) The equipment proposed by each of the applicants 
will be assumed to be available 

(3) Contracts for the purchase of equipment, or of 
land, of for the lease of buildings may be introduced in 
evidence without proof of the signatures 

(4) All civic, educational, religious, entertainment, agri¬ 
cultural, governmental, and cultural groups in the area 
will cooperate with the successful applicant 

(5) No letters of commendation, newspaper clippings, 
or letters offering cooperation will be offered in evidence 

j 

TTT Request For Additional Information 

(1) Additional information is requested regarding the 
past operation of Station WCAX, specifically the com¬ 
posite week program schedules, the type percentage break¬ 
downs, the program log analysis, and the program logs 
for the composite weeks for 1951 and 1952 






214 IV. Suggested Procedure 

(1) A subsequent hearing conference to be held in ap¬ 
proximately one week from the commencement of the 
hearing, at which time final statements will be offered by 
the parties indicating (a) the matters upon which they 
intend to rely, (b) suggested admissions and stipulations, 
and additional data requested, immediately following 
which the Hearing Examiner will issue an Order specify¬ 
ing these matters. 

(2) The Hearing Examiner will specify a date ap¬ 
proximately one month after the issuance of the Order 
for the exchange of exhibits and for the commencement 
of the taking of testimony, the parties having previously 
decided at the hearing conference what portions of the 
direct case will be offered in writing. 

Respectfully submitted, 

COLONIAL TELEVISION INC. 
By /s/ E. Stratford Smith 

WELCH, MOTT & MORGAN 
Its Attorneys 

Ericson Building 

710 Fourteenth Street, N. W. 

Washington 5, D. C. 

September 15, 1953 

466 Docket File Copy Original 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

In re Application of 

WCAX BROADCASTING CORPORATION 
Montpelier, Vermont 


V 
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Docket No. 10642 File No. BPCT-1327 

V COLONIAL TELEVISION, INC. 

Montpelier, Vermont 

Docket No. 10643 File No. BPCT-1557 j 
For Commercial Television Construction Permits 

Appearances 

. Eliot C. Lovett for WCAX Broadcasting Corporation; 
Abraham Belilove and E. Stratford Smith for Colonial 
Television, Inc.; and Stanley B. Cohen for the Commis¬ 
sion's Broadcast Bureau. 

• ! 

Initial Decision 

1. Under Section 3.606 of the Commission’s Rules, Tel¬ 
evision Channels 3 and 40 are allocated to Montpelier, 
Vermont. WCAX Broadcasting Corporation applied for 
Channel 3 in that city on September 11, 1952. Its propo¬ 
sal was uneontested and without competition for about 
three months, when Colonial Television, Inc., applied for 
the same channel In its order of July 1, 1953, the Com¬ 
mission granted the petition of WCAX, in which Colonial 
joined, for an early hearing upon these mutually exclu¬ 
sive applications, and, in order to accomplish this, it ad¬ 
vanced the two applications to the top of the Group A-2 
processing line specified by Footnote 10 to Section 1.371 
of the Rules. Such action was compelled by the fact that 
Vermont is the only state without a television station 
authorization and the only applications pending for tele¬ 
vision facilities therein are those of WCAX and Colonial, 
which, as indicated, are mutually exclusive. Immediately 
following its expediting action of July 1, 1953, supra, and 
on July 6, 1953, the Commission pursuant to Section 
309(b) of the Communications Act of 1934, as amended, 
notified the two applicants that their proposals were mu- 
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tually exclusive and that a hearing thereon would be re¬ 
quired. The notice also brought to the attention of the 
applicants the deficiencies attending their respective pro¬ 
posals and each was afforded the opportunity to take cor¬ 
rective measures. WCAX responded to the notification 
timely but there was no reply from Colonial. Thereupon, 
the Commission, on August 14, 1953, ordered a hearing 
upon the two applications in a consolidated proceeding 
to be governed by appropriate issues which were em¬ 
bodied in the order. It was originally scheduled for Sep¬ 
tember 11, 1953, and continued to September 15, 1953, 
upon the request of Colonial. 

2. On September 14 and 15, 1953, Colonial petitioned 
for leave to amend its application. This was opposed by 
WCAX and the Commission’s Broadcast Bureau. Co¬ 
lonial conceded that the amendment was a substantial one, 
for it involved revisions in the original proposal with re¬ 
spect to cost of construction, programming, hours of oper¬ 
ation, visual power and site. Thus, for all practical pur¬ 
poses, it amounted to an entirely new proposal. “Good 
cause,” within the meaning of Section 1.365 of the Buies, 
not having been shown in support of Colonial’s petition 
to amend, it was denied by the Examiner on September 
15, 1953 (see FCC 53M-793). Colonial stated its intention 
to appeal this action to the Commission, but the Examiner 
would not permit a recess, pending final decision on the 
appeal. The record of hearing having been opened on 
September 15, 1953, the case was postponed to September 
18, 1953 for hearing conference with reference solely to 
the original proposals of the two applicants. When the 
matter was convened on that date, Colonial urged the 
Examiner unsuccessfully to reconsider and reverse his 
action denying the petition to amend, and it offered to 
proceed on the basis of its amended proposal. The Exam¬ 
iner refused to permit this and required of Colonial ad- 
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herence to its original application. Colonial then stated 
that it did not intend to make a showing in support of 
its application as originally filed, but that it desired to 
participate in the hearing conference, and in the hearing 
itself, in opposition to the WCAX proposal and with re¬ 
gard to certain of the issues governing the proceeding. 
Under these circumstances, the Examiner ruled Colonial 
in default upon its application. The only issue directed 
specifically to WCAX related to the question of whether 
its installation and operation would constitute a hazard 
to air navigation, and, in that connection, there was re¬ 
ceived in evidence a document which establishes that such 
hazard would not be present, in the event that its tower is 
“marked in accordance with Section 17.25 of Part 17 of 
their (Commission’s) Rules and Regulations.” Hereto¬ 
fore in this proceeding, the Commission found WCAX 
legally and financially qualified as an applicant for the 
television facilities which it has specified, and, in view of 
the evidence mentioned above, it is now found technically 
qualified. Upon closing the record of the proceeding, the 
Examiner announced that he was not requiring the parties 
to file proposed findings of fact and conclusions. Neither 
applicant nor the Commission’s Broadcast Bureau indi¬ 
cated an intention to assert their right to file same (Sec¬ 
tion 1.849(a) of the Rules). 

467 Order 

ACCORDINGLY, IT IS ORDERED, this 30th day of 
September 1953, that the application of WCAX Broad¬ 
casting Corporation, for construction permit to establish 
a television station in Montpelier, Vermont, on Channel 3, 
IS GRANTED, subject to the condition that its antenna 
structure shall be painted and lighted in accordance with 
Part 17 of the Commission’s Rules; AND, IT IS FUR¬ 
THER ORDERED, that the application of Colonial Tele- 
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vision, Inc., for similar facilities, IS DENIED FOR 
DEFAULT. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ James D. Cunningham 
James D. Cunningham 

(SEAL) Hearing Examiner 

Released: October 2, 1953, 
and effective 40 days thereafter, 
subject to Section 1.853 of the 
Commission’s Rules. 

472 Received Oct 23 1953 F.C.C. Mail & Files 

“ORIGINAL” FILE 
Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

Oct. 22, 1953 

In re Application of 

WCAX BROADCASTING CORPORATION 
Montpelier, Vermont 

Docket No. 10642 File No. BPCT-1327 

COLONIAL TELEVISION INC. 

Montpelier, Vermont 

Docket No. 10643 File No. BPCT-1557 
Docket Section Orig & 14 Dist A 

For Construction Permits for New Commercial 
Television Broadcast Stations 

Appeal from Order of Hearing Examiner Denying Peti¬ 
tions to Amend and Exceptions to Initial Decision 

Comes now Colonial Television Inc., an applicant in 
the above-captioned proceeding, and (1) appeals from the 
Order of the Hearing Examiner dated September 15,1953, 
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as subsequently revised and corrected by Order dated 
October 6, 1953, denying Appellant leave to amend its 
above-entitled application; (2) files its exceptions to the 
Initial Decision of the Hearing Examiner, dated Septem¬ 
ber 30, 1953, and released on October 2, 1953, granting 
the above-entitled application of WCAX Broadcasting 
Corporation and denying the said application of Colonial 
Television Inc., for default; and (3) respectfully requests 
an opportunity to participate in oral argument on the ex¬ 
ceptions. In support of its appeal and exceptions, Ap¬ 
pellant respectfully shows that: 

• • • • 

490 20. A finding by the Commission that good cause 
has been showm for a grant of the “Petition for 

Leave to Amend” would, of course, render moot the Ini¬ 
tial Decision and the necessity of ruling upon the excep¬ 
tions stated below. 

21. The Initial Decision of the Hearing Examiner, 
holding Colonial Television Inc. (hereinafter referred to 
as Colonial) in default, denying its application, and 
granting the application of WCAX, was released on Oc¬ 
tober 2, 1953. The decision consisted of a two-paragraph 

statement and an Order. Paragraph 1 thereof con- 

491 tained a brief history of the proceedings, and para¬ 
graph 2 contained the Examiner’s ruling: 

22. The significant portion of the ruling of the Hear¬ 
ing Examiner, insofar as it appeared in the Initial Deci¬ 
sion, is included in the following excerpt from para¬ 
graph 2: 

. . ‘Good cause’, within the meaning of Section 1.365 
of the Rules, not having been shown in suport of Colo¬ 
nial’s petition to amend, it was denied by the Examiner 
on September 15, 1953 (see FCC 53M-793). Colonial 
stated its intention to appeal this action to the Commis¬ 
sion, but the Examiner would not permit a recess, pending 




final decision on the appeal. The record of hearing hav¬ 
ing been opened on September 15, 1953, the case was 
postponed to September 18, 1953, for hearing conference 
with reference solely to the original proposals of the two 
applicants. When the matter was convened on that date, 
Colonial urged the Examiner unsuccessfully to reconsider 
and reverse his action denying the petition to amend, 
and it offered to proceed on the basis of its amended pro¬ 
posal. The Examiner refused to permit this and required 
of Colonial adherence to its original application. Colo¬ 
nial then stated that it did not intend to make a showing 
in support of its application as originally filed, but that 
it desired to participate in the hearing conference, and 
in the hearing itself, in opposition to the WCAX proposal 
and with regard to certain of the issues governing the 
proceeding. Under these circumstances, the Examiner 
ruled Colonial in default upon its application. . . .” 

23. The basic exceptions taken to the Initial Decision 
relate fundamentally to the failure of the Hearing Exam¬ 
iner to make pertinent findings of fact and conclusions 
of law and to rulings of the Examiner, unmentioned in 
the Initial Decision but contained in the transcript of 
record, which, it is submitted, constitute reversible error 
and have a significant bearing on the ultimate decision, 
as well as to specific findings and conclusions set forth in 
the Initial Decision. The Initial Decision constitutes an 
extreme oversimplification of the position of Colonial and 
of the nature of the proceedings generally, and, as pre¬ 
viously indicated, omits reference to several erroneous 
basic rulings of the Examiner underlying his Decision. 

24. Exception is taken to the failure of the Hearing 
Examiner to conclude that Colonial was ready, willing, 
and able to proceed at the first hearing conference on 

September 15, 1953, in full conformity with the re- 
492 quirements of Section 1.841 of the Commission’s 

Rules, governing hearing procedures, and to make 
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the necessary findings of fact in support thereof. As has 
been set forth in some detail in the previous section of 
this pleading, the Hearing Examiner completely miscon¬ 
ceived the purpose of the hearing session held on Sep¬ 
tember 15, 1953, pursuant to Section 1.841 of the Com¬ 
mission’s Rules. After denying ColoniaPs “Petition for 
Leave to Amend”, the Examiner proceeded to take evi¬ 
dence in the proceeding, contrary to the express provi¬ 
sions of the above-mentioned Section, and threatened to 
hold in default any party who was not prepared with its 
witnesses to proceed immediately. (Tr. 33, 34) Counsel 
for Colonial was prepared to discuss the issues on which 
it planned to rely and stated that it would discuss the 
issues on the basis of the application as filed. (Tr. 34) 
This was in full conformity with the express language, 
intent, and purpose of Section 1.841 of the Rules govern¬ 
ing hearing procedures. After counsel for Colonial made 
this offer, the Hearing Examiner proceeded with the tak¬ 
ing of evidence. (Tr. 34, 35) Counsel for Colonial noted 
an exception to this procedure. (Tr. 41) Only after 
counsel for Colonial had directed the Examiner’s atten¬ 
tion to Section 1.841, did he discontinue the taking of 
evidence and order a subsequent hearing conference, to 
be conducted in conformance with the provisions of that 
section. (Tr. 42) Exception is taken to the failure of 
the Examiner to make findings of fact in each of the 
above respects, which facts demonstrate that Colonial 
was ready, willing, and able to proceed with the hearing 
conference on September 15, 1953, in accordance with the 
requirements of the Commission’s Rules. 

25. Exception is taken to the finding of the Examiner 
that “. . . Colonial then stated that it did not intend 
to make a showing in support of its application as origi¬ 
nally filed, but that it desired to participate in the hearing 
conference, and in the hearing itself, in opposition to the 
WCAX proposal and with regard to certain of the issues 


! 
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governing the proceeding.” This finding is misleading, 
incomplete, and not based on all of the substantial 
493 and pertinent facts in the record. At the hearing 
conference on September 18, 1953, Colonial urged 
the Examiner, unsuccessfully, to reverse his ruling on its 
“Petition for Leave to Amend.” (Tr. 45-61) In this con¬ 
nection, counsel for Colonial advised the Examiner that 
“in effect” a denial of Colonial’s petition denied its ap¬ 
plication before the hearing got under way, since, because 
of engineering considerations, it did not appear that the 
application, unamended, could be granted. (Tr. 4647, 52, 
60) In spite of this statement, the Examiner denied 
Colonial’s request for reconsideration of his ruling denying 
the “Petition for Leave to Amend”; found Colonial to be 
in default; and stated that he would forthwith issue an 
Initial Decision. (Tr. 61) Counsel for Colonial pointed 
out that by this procedure he had been denied an oppor¬ 
tunity, under Section 1.841, to specify the issues on 
which Colonial intended to go to hearing and noted that 
the issues which Colonial intended to specify were on the 
basis of the application filed. In addition, it was urged 
by counsel for Colonial that the fact that these issues 
were not “in a sense affirmative but go to the competing 
applicant doesn’t mean that we haven’t got a right to go 
forward in a hearing and be heard.” (Tr. 61) It need 
only be pointed out in this connection that if the facts 
are, as believed by Colonial, that WCAX had no commit¬ 
ment for the site it proposed, and that in fact that site 
was not available to them, such would be a strong and 
significant point of reliance in Colonial’s favor, even if it 
were to be found inferior in all other comparative re¬ 
spects. It would matter not, that Colonial might be re¬ 
quired to obtain an enlargement of the issues. This it 
would have a right to do, assuming the facts shown sup¬ 
ported its allegation. Moreover, it cannot reasonably be 
argued that the specification of such a matter to be relied 


on would not amount to support of Colonial’s applica¬ 
tion. (See Colonial Exhibit No. 1) It was and is Colo¬ 
nial’s position that it should be permitted, as a proper 
party in interest, to participate in this proceeding even 
if its only point of reliance is an attack on the WCAX 
application, which, if proved, would make the WCAX 
application fatally defective. The Hearing Exam- 
494 iner stated, however, that his ruling would stand. 

Whereupon, counsel for Colonial requested an op¬ 
portunity to contact his client to determine whether, in 

i * 

the light of the default ruling, Colonial wished to recon¬ 
sider, proceed on its unamended application, and specify 
“affirmative” issues. This request was denied by the Ex¬ 
aminer. (Tr. 62-63) This denial, it is submitted, is a 
denial of due process. Colonial then offered, for the rec¬ 
ord, its alternative partial list of matters to be relied 
upon, which had been prepared in writing for the purpose 
of discussion in accordance with the provisions of Section 
1.841 at that hearing conference, said alternate list being 
based upon Colonial’s application as originally filed. This 
list was received into the record as Colonial Exhibit No. 
1. At the same time, counsel for Colonial reserved the 
right to state “additional affirmative points,” if his client 
were to decide that this should be done. (Tr. 63) Coun¬ 
sel for Colonial thereafter offered for the record its pre¬ 
pared list of matters to be relied upon by Colonial in 
the event the Commission were to grant its “Petition for 
Leave to Amend” its application. This list was marked 
for identification as Colonial Exhibit No. 2 and was re¬ 
ceived into the record. (Tr. 65) Finally, counsel for 
Colonial advised the Examiner that, in view of the default 
ruling and the fact that counsel had been denied an op¬ 
portunity to consult with his client on the question of an 
affirmative case in the light of that ruling, he specified as 
an affirmative presentation Issues No. 2, No. 7, and No. 11 
in the Colonial Exhibit No. 2, in addition to the issues 
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specified in E xh ibit No. 1. The Examiner then ruled as 
follows: 

“The Presiding Officer: The ruling is the same, Mr. 
Smith. You are abandoning your original proposal and 
all the issues relating thereto. Unless you can give assu¬ 
rance to the Examiner that you are ready to go forward 
with an affirmative defense or an affirmative showing on 
your entire original proposal I am going to default the 
application of Colonial. That is my position clearly. I 
don’t want any doubt in anyone’s mind. I want the Com¬ 
mission to know exactly how the Examiner stands when 
you appeal. 

“If there is nothing further, gentlemen, the record is 
closed at this time.” (Tr. 68) 

495 26. It is clear from the above facts that the rul¬ 

ing holding Colonial in default was based upon its 
assertion that its application was “in effect” denied if its 
“Petition for Leave to Amend” was to be denied and the 
amendments submitted simultaneously therewith not ac¬ 
cepted. It is equally clear that Colonial was prepared to 
discuss points of reliance based upon its unamended ap¬ 
plication, and that, in the light of the Examiner’s insist¬ 
ence that “affirmative” points must be specified if a de¬ 
fault was to be avoided, Colonial specified such points. 
The record also clearly reflects that the Examiner refused 
to reconsider his default ruling on this basis and at¬ 
tempted to require Colonial to specify affirmative points 
on all aspects of its original application. Counsel for 
Colonial knows of no justification in the Commission’s 
Rules and Regulations, or any other legal justification 
for a Hearing Examiner specifying the full scope of an 
applicant’s presentation. If such a power exists in the 
inherent authority of a Hearing Examiner for any pur¬ 
pose, it has been abused in this instance. Furthermore, 
the ruling that an applicant must make an affirmative 
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snowing on its entire original proposal is in complete 
disregard of the Commission’s new procedure, in effect is 
a return to the old “boiler plate” hearings contrary to 
the Commission’s Order in this case, and makes a nullity 
of the principal purpose of Section 1.841—the narrowing 
down of matters to be relied on by applicants in a pro¬ 
ceeding. Colonial excepts to the failure of the Examiner 
to make findings of fact on each of the above matters 
stated and cited in the record, with the exception of the 
facts that the Examiner refused to grant Colonial’s “Pe¬ 
tition for Leave to Amend”, that he refused to reconsider 
his ruling in this regard, and that he held Colonial in 
default. 

27. Exception is taken to the failure of the Examiner 
to conclude that Colonial Television Inc. was ready, will¬ 
ing, and able to proceed at the second hearing conference 
on September 18, 1953, in accordance with the require¬ 
ments of Section 1.841 of the Commission’s |tules, 
496 governing hearing procedures. The findings of fact 
which the Examiner failed to make, as set forth in 
the preceding paragraphs, support the conclusion that 
Colonial was prepared at the hearing conference on Sep¬ 
tember 18, 1953, to proceed in accordance with the re¬ 
quirements of the Commission’s Rules and Regulations. 
Colonial was prepared with specifications of points upon 
which it would rely as against WCAX at the hearing on 
the basis of its unamended application. (Colonial Exhibit 
No. 1). Colonial also specified “affirmative” points with 
respect to its own original application, upon the Exam¬ 
iner’s insistence that such were required in order to avoid 
a default. Colonial did not give assurance, as demanded 
by the Examiner, that it would “go forward with an 
affirmative defense or an affirmative showing on your en¬ 
tire original proposal . . .” As previously stated, it 
knows of no legal justification for the exercise of such 
authority by a Hearing Examiner. It is submitted that 
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no such requirement has ever been imposed by the Com¬ 
mission in any of its Rules or Regulations and tha t such 
a commitment would be absolutely contrary to the objec¬ 
tives of the Commission as set forth in Section 1.841 of 
the Rules. That section is clearly designed to make it 
possible to eliminate from hearings matters upon which 
the parties do not care to rely and to develop only those 
points in connection with which significant differences 
between the parties may exist. This policy of the Com¬ 
mission is supported by its Memorandum Opinion and 
Order In re South Central Broadcasting Corporation, et 
al, released on October 7, 1953, in Dockets Nos. 10461- 
10464; and by its Memorandum Opinion and Order In re 
The Brush-Moore Newspapers, Inc., et al, released Octo¬ 
ber 15, 1953, in Dockets Nos. 10272, 10273, and 10606. 
That this was the objective of the Rule is also illustrated 
by the Commission’s Public Notice (No. FCC 53-1361; 
Mimeo No. 95863) of October 14, 1953, specifying proce¬ 
dures relating to the exchange of significant information 
designed to implement Section 1.841 of the Rules. 

28. It is submitted, on the basis of the foregoing, that 
the Examiner committed several basic errors in the con¬ 
duct of the hearing conference on September 18, 
497 1953, all of which had a significant relationship to 

his ruling holding Colonial in default. These er¬ 
rors are all of a reversible character, either under the 
provisions of the Commission’s own Rules or on basic 
principles of due process of law. They may be summar¬ 
ized as follows: 

(1) Failing to order discussion of, as required by Sec¬ 
tion 1.841 of the Rules, the points of reliance based on 
the unamended application specified in Colonial’s Exhibit 
No. 1. (Tr. 61-62; 63) 

(2) Failing to set aside his ruling bolding Colonial in 
default when Colonial offered to specify points of reliance 
based on the unamended application; (Tr. 61-62) 
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(3) Failing to permit counsel for Colonial to contact 
his client with respect to the specification of additional 
affirmative issues; (Tr. 62-63) 

(4) Failing to set aside the ruling holding Colonial in 
default upon the offer by counsel for Colonial to specify 
certain additional affirmative points; (Tr. 68) 

(5) Ruling that Colonial had “abandoned its original 
proposal and all issues relating thereto” (Tr. 68) in spite 
of Colonial’s showing, as indicated above, of its points to 
be relied on in connection with its unamended application; 

(6) Ruling that Colonial must give assurance that it 
would make an affirmative showing on its “entire original 
proposal”; 

(7) Holding Colonial in default before the Examiner’s 
Order denying Colonial’s Petition for Leave to Amend its 
application had been released, and before the right to 
Colonial to appeal this ruling to the full Commission had 
matured; and 

(8) Failing to proceed at the hearing conference on 
September 15 and 18, 1953, with full discussions of the 
matters specified in Section 1.841 of the Rules, including 
the determination of a date for the commencement of the 

taking of testimony. 

498 29. In addition to the foregoing, exception is 

taken to certain specific findings made in the Initial 
Decision as set forth below. 

30. Exception is taken to the second sentence in para¬ 
graph 1 of the Initial Decision to the extent that it may 
imply that Colonial Television Inc. did not show an in¬ 
terest in Channel 3 at Montpelier, Vermont, until after 
WCAX filed its application for that channel. If the hear¬ 
ing were to have proceeded in accordance with the Com¬ 
mission’s Rules, evidence would have been offered by Colo- 
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r<ial showing that it was actively engaged in the prepara¬ 
tion of its application prior to the filing by WCAX of its 
application. It is not proper to imply on the state of the 
present record, directly or indirectly, if intended, that 
ColoniaPs interest in Channel 3 was motivated by the ap¬ 
plication of WCAX. 

31. Exception is taken to the sentence in paragraph 2 
of the Initial Decision in which it is concluded that Colo¬ 
nial's amendment constituted “for all practical purposes” 
an entirely new proposal. The history of the proceeding 
clearly indicates that notice was given of the need for 
amending to a new site, and the amendment, in this re¬ 
gard, should not have been a surprise to the parties. The 
other revisions proposed in the amendment were in the 
nature of improvements which were believed desirable if 
the people within the proposed service area were to re¬ 
ceive the high-quality television service to which they are 
entitled. 

32. Exception is taken to the sentence in paragraph 2 
of the Initial Decision which reads as follows: “Colonial 
stated its intention to appeal this action to the Commis¬ 
sion, but the Examiner would not permit a recess, pending 
final decision on the appeal”, to the extent that it may be 
construed to imply that Colonial requested a recess pend¬ 
ing final decision on the appeal. The only recess re¬ 
quested by Colonial was for 10 minutes in which to obtain 
its engineering consultant, when the Hearing Examiner 
commenced the taking of evidence at a hearing conference. 
Colonial consistently asserted its willingness to go for¬ 
ward without delay in this proceeding. 

499 33. Exception is taken to the conclusion of the 

Examiner in paragraph 2 that the installation and 
operation of the facilities proposed by WCAX would not 
constitute a hazard to air navigation. Under the provi¬ 
sions of Section 1.841 of the Commission’s Rules, a hear- 
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ing cannot proceed until the Examiner has issued an 
Order which shall control the subsequent course thereof. 
No such Order was issued by the Hearing Examiner; no 
date was specified for the taking of evidence; and accord¬ 
ingly, the data recorded in the transcript concerning this 
matter is not competent evidence and cannot be relied 
upon in support of the Initial Decision. 

34. Exception is taken to the last sentence of para¬ 
graph 2 to the extent that it may be construed to imply 
that Colonial failed to take advantage of any of its rights 
under the Commission’s Rules. No conceivable purpose 
could be served by filing proposed findings of fact and 
conclusions of law after the Hearing Examiner had stated 
his decision to hold the applicant in default. Proposed 
findings and conclusions come before, and not after, a 
decision by a Hearing Examiner. 

35. Finally, exception is taken, on the basis of the fore¬ 
going, to the Order of the Hearing Examiner holding 
Colonial Television Inc. to be in default, and denying its 
above-captioned application, and granting the above-cap¬ 
tioned application of WCAX Broadcasting Corporation. 

IV ! 

WHEREFORE, THE PREMISES CONSIDERED, 
Colonial Television Inc. respectfully requests that the 
Commission set aside the ruling of the Hearing Examiner 
denying Colonial’s “Petition for Leave to Amend”; that 
it grant the said Petition, accept the amendment filed 
simultaneously therewith, and remand the matter to the 
Hearing Examiner for further proceedings con- 
500 sistent with such action; or, in the event the Com¬ 
mission will not set aside the said Order, that it 
suspend, annul, or set aside the Initial Decision of the 
Hearing Examiner for the reasons specified in the Excep¬ 
tions to the Initial Decision of the Hearing Examiner set 
forth herein. Request is hereby made for permission to 
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appear and present oral argument in support of the ex¬ 
ceptions recited herein. 

Respectfully submitted, 

COLONIAL TELEVISION INC. 
By /s/ E. Stratford Smith 

WELCH, MOTT & MORGAN 
Its Attorneys 
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Decision 

By the Commission: 

Preliminary Statement 

1. On September 11, 1952, WCAX Broadcasting Corpo¬ 
ration (hereinafter sometimes referred to as WCAX), 
licensee of broadcast station WCAX, Burlington, Ver¬ 
mont, filed an application for a permit to construct and 
operate a commercial television station on Channel 3 in 
Montpelier, Vermont. On December 11, 1952, Colonial 
Television, Inc. (hereinafter sometimes referred to as 
Colonial) filed an application for the same facilities. 

2. Pursuant to a petition filed by WCAX and sup¬ 
ported by Colonial, the Commission advanced Montpelier, 
Vermont to the top of the processing list governing the 
order in which television applications are considered by 
the Commission. Thereafter, in accordance with the pro¬ 
visions of Section 309(b) of the Communications Act, the 
two applications were designated for hearing in a consoli¬ 
dated proceeding scheduled to begin on September 11, 
1953. The order of designation found WCAX qualified 
in all respects except as to whether its antenna site con¬ 
stituted a hazard to air navigation. With respect to the 
qualifications of Colonial, the Commission was able to 
determine that it was basically qualified only with respect 
to the legal aspects of its application. Accordingly, is¬ 
sues were specified proposing inquiry, among other things, 
into Colonial’s financial qualifications, studio site, trans¬ 
mitter output and effective aural and visual radiated 
powers, and minimum field intensity contours. An issue 
directed to the question of whether the antenna site would 
constitute a hazard to air navigation was made applicable 
to both applicants. Additionally, an issue was included 
for the purpose of determining on a comparative basis 
which of the operations proposed would better serve the 
public interest. 
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3. On August 25, 1953, the Examiner denied Colonial’s 
motion to continue the hearing from September 11 to Oc¬ 
tober 26, but continued the hearing to September 15 on 
his own motion. On September 15 the hearing com¬ 
menced with a conference called pursuant to the provi¬ 
sions of Section 1.841 of the Commission’s Rules and 
Regulations. At that time a petition, filed September 14, 
for leave to amend Colonial’s application was denied by 
the Hearing Examiner. In view of a statement by Colo¬ 
nial that it would not proceed in the hearing on the basis 
of its entire unamended application, the Examiner closed 
the record and issued an Initial Decision on October 2 
holding Colonial in default for failure to prosecute its 
application and granting the application of WCAX. 
Thereafter, Colonial filed a timely appeal from the Exam¬ 
iner’s order denying its petition for leave to amend, at 
the same time setting forth its exceptions to the Initial 
Decision and requesting oral argument thereon. Neither 
WCAX nor the Broadcast Bureau filed exceptions, but 
both submitted statements that they intended to appear 
and to participate in the oral argument. Colonial’s re¬ 
quest was granted and the argument was held before the 
Commission on January 11,1954. 

Findings of Fact 

4. On April 21, 1953 WCAX filed a petition request¬ 
ing that an early hearing be held on its application since 
there were no television stations in Vermont and Mont¬ 
pelier was 604th on the processing list 1 of cities govern¬ 
ing the order in which television applications were consid¬ 
ered by the Commission. On May 7 Colonial filed a state¬ 
ment supporting this petition and advising that it con- 


1 This list, issued pursuant to the provisions of Commission 
Rule 1.371, footnote 10, was discontinued after February 24, 1954 
because the Commission had become current with respect to the 
processing of television applications. 
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templated amending its application substantially, having 
failed to do so up to that time because of its engineering 
consultant’s continuing illness which began in the autumn 
of 1952 at the time of the death of his parants. On July 1 
the petition was granted and Montpelier was advanced to 
the top of the list 

5. On July 6, two months from the date on which Colo¬ 
nial filed its statement in support of WCAX’s petition to 
advance the hearing date, and 5 days after a grant of the 
petition, the Commission, pursuant to the provisions of 
Section 309(b) of the Communications Act, advised both 
applicants by letter that their proposals were mutually 
exclusive, necessitating a hearing thereon. The Commis¬ 
sion also informed the applicants as to the inade- 
514 quacies of their respective proposals and gave them 
30 days within which to reply. Within the allotted 
time WCAX responded to the Commission’s letter and 
amended its application; no reply was received from Colo¬ 
nial. In fact, it was not until August 20, more than 
three months after Colonial’s May 7 statement that its 
engineering counsel’s illness had delayed the filing of 
amendments to its application, and 6 days after the Com¬ 
mission had designated the applications for hearing sched¬ 
uled to begin on September 11, that Colonial again com¬ 
municated with the Commission. On this occasion the 
applicant filed a petition requesting the Examiner to con¬ 
tinue the hearing from September 11 to October 26 be¬ 
cause of the illness of its engineering consultant. On 
August 25, by Memorandum Opinion and Order, the re¬ 
quested continuance was denied by the Examiner because 
“good cause” as contemplated by Section 1.811 of the 
Commission’s Rules had not been shown, but the hearing 
was continued to September 15 because of a religious 
• holiday. On September 10 the Examiner’s ruling with 
respect to the petition, which had been appealed by Colo¬ 
nial, was affirmed by the Commission. 
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6. On September 14, less than 24 hours prior to the 
commencement of the hearing, Colonial filed a petition for 
leave to amend its application with respect to, among 
other things, cost of construction, hours of operation, 
programming, visual power and transmitter site. The 
illness of the applicant’s engineering consultant and un¬ 
familiarity of its first legal counsel with the Commission’s 
expediting procedure, were the reasons advanced by the 
petitioner for accepting the amendment at such a late 
date. 

7. On September 15, pursuant to authority contained 
in Section 1.841 of the Commission’s Rules and Regula¬ 
tions, the hearing opened with a conference looking to¬ 
ward agreement with respect to the conduct of the hear¬ 
ing. Since no points of reliance could be established nor 
testimony taken until the Examiner had ruled on the po¬ 
tion to amend, argument was held thereon forthwith. 
Admitting that the amendment was “substantial” and that 
the applicant could not under the Commission’s Rules 
amend as a matter of right, Colonial repeated the reasons 
set forth in the petition as “good cause” for accepting 
the late amendment. After considering the merits of the 
arguments advanced by the parties, the Examiner denied 
the petition on the ground that “good cause”, within the 
meaning of the Commission’s Rules 2 had not been shown. 
An order to this effect was issued by the Examiner on 
September 18 and corrected as to form on October 6. 

8. Immediately following the Examiner’s denial of its 
petition, Colonial expressed its readiness to proceed with 
the conference and advised that it had a list of points to 
be relied upon in the proceeding, based upon the amended 
proposal. The Examiner then informed both applicants 


2 Section 1.365(a) . . Requests to amend an application after 

it has been designated for hearing will be considered only upon 
written petition properly served upon the parties of record, and 
will be granted only for good cause shown . . .” 
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that he did not propose to recess the hearing for the pur¬ 
pose of allowing an appeal, and that if they werei not 
ready to proceed on the basis of the original proposals 
on which the Commission had framed the issues, he in¬ 
tended to close the record and to hold in default whichever 
party was not prepared. After certain points of reliance 
were set forth orally by the applicants, the Examiner, at 
11:30 a.m., recessed the conference until September 18 
with the request that Colonial prepare a brief list of the 
changes embodied in its amendment, and that each appli¬ 
cant submit a written statement of the points proposed to 
be relied upon in the prosecution of its application. 

9. When the hearing conference resumed at 2:00 p.m. 
on September 18, Colonial advised that it did not wish 
to go forward on its original proposal until a decision 
had been reached by the Commission with respect to its 
appeal from the Examiner’s ruling denying the petition 
to amend. Continuing, it stated that, inasmuch as an 
order denying the petition had not been issued, it was 
requesting the Examiner to reconsider his adverse ruling 
made during the conference on the 15th. In support of 
its request Colonial unequivocally stated that on the basis 
of its original proposal it could not possibly prevail in a 
comparative hearing with WCAX. It was further argued 
that under similar circumstances in other cases, other 
Examiners had ruled in favor of accepting late amend¬ 
ments. The Examiner pointed out that “good cause” is 
relative in nature and that a more substantial showing 
might be required in one case than in another. 

10. When questioned by the Examiner as to its posi¬ 
tion with respect to proceeding in the hearing, Colonial 
stated: 


“My position is that we have no alternative but to stay 
in the hearing on the other proposal. But we have noth¬ 
ing that the Commission can grant because of the defec- 
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tive engineering in the original application. Thus, we 
are staying in because we want to show that the other 
applicant is not qualified to run this station. It isn’t as 
if we were out of the case. But we are out as far as pre¬ 
senting an affirmative case of our own is concerned.” 

In line with this statement Colonial asserts in its appeal 
that it should be permitted, as a proper party in interest, 
to participate in this proceeding even if its only point of 
reliance is an attack on the WCAX application. 

11. Throughout the conference Colonial insisted that it 
was ready to proceed in accordance with the provisions of 
Section 1.841 of the Commission’s Rules. But at the same 
time it refused to specify points of reliance which would 
support a grant of its original application because it did 
not believe the Rules and Regulations required it to do so. 
In view of Colonial’s refusal to proceed with its affirma¬ 
tive case, the Examiner stated that he proposed to hold 
Colonial in default and to deny its application. Time was 
then requested to enable counsel for Colonial to consult 
his principals in order to ascertain whether they desired 
to go forward with an affirmative case on the basis of 
their original application. This request was denied. For 
purpose of appeal and not as evidence, Colonial was per¬ 
mitted to introduce into the record two exhibits. Exhibit 
No. 1 sets forth a preliminary list of matters to be relied 
upon by Colonial in the event its petitions to amend are 

finally denied. This exhibit was supplemented by 
515 orally increasing by three the number of points of 

reliance based on the original application. Exhibit 
No. 2 sets out a partial list of points to be relied upon in 
the event leave to amend the application is granted. 

12. As WCAX’s only exhibit, a letter from the Air¬ 
space Subcommittee of the Air Coordinating Committee 
was introduced at the hearing conference for the purpose 
of meeting the only issue with respect to the basic quali- 
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fications of WCAX presented by the Commission’s order 
designating the applications for hearing in a consolidated 
proceeding. The issue raised a question as to whether 
the applicants’ antenna sites would constitute a hazard 
to air navigation and the letter advised WCAX that such 
hazard would not be created by its proposal. By consent 
of the parties and of Commission Counsel the document 
was accepted into the record, but Colonial objected subse¬ 
quently to the taking of engineering testimony. Conclud¬ 
ing that the letter met the issue directed to the qualifica¬ 
tion of WCAX to construct and operate its proposed tele¬ 
vision station, and inasmuch as the Commission had found 
WCAX otherwise qualified, the Examiner closed the rec¬ 
ord and issued an Initial Decision granting the WCAX 
application and denying that of Colonial for default in 
that it was unprepared and unwilling to present an 
affirmative case establishing its basic qualifications. In 
its appeal from the Examiner’s Initial Decision Colonial 
states, among other things, that the taking of evidence 
by the Examiner during a conference is contrary to the 
provisions of Rule 1.841 and that it had excepted to such 
procedure. 

Conclusions 

* ! 

1. In its argument in support of the petition to amend 
its application Colonial has attempted to justify long 
delay in filing the amendment by reciting that its engi¬ 
neering consultant had been continuously ill since the lat¬ 
ter part of 1952 and its first legal counsel, a resident of 
Providence, Rhode Island, was unfamiliar with the Com¬ 
mission’s expediting procedure. An examination of the 
history of Colonial’s application reveals that over a period 
of more than 4 months the illness of its engineering con¬ 
sultant was offered on 3 occasions as the reason for not 
amending its proposal. In addition, during this period, 
Colonial failed even to acknowledge a letter from the 
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Commission advising of the inadequacies of its applies 
tion and giving it 30 days within which to reply. 

2. Assuming that the engineer’s illness was a valid 
reason for not filing the amendment while the Montpelier, 
Vermont applications were pending, it would appear to us 
that, following the Commission’s grant of the WCAX 
petition for an early hearing date, reasonable prudence 
would have alerted Colonial to the imminence of hearing, 
and dictated immediate and positive steps to bring the 
application up-to-date, if necessary, by retaining a new 
engineering consultant. The applicant’s failure to avail 
itself of the more than reasonable opportunities offered 
to amend its application is further demonstrated by its 
permitting to go unanswered the Commission’s letter giv¬ 
ing it 30 days within which to reply to the Commission’s 
letter informing it of the inadequacies of its application. 
Further, one week after the applications had been desig¬ 
nated for hearing, approximately 6 weeks after the Com¬ 
mission’s letter had been sent, and more than 14 weeks 
after the applicant filed a statement supporting WCAX’s 
request for an early hearing date, Colonial requested a 
6 weeks continuance of the hearing because of its engi¬ 
neering consultant’s illness. It would appear, in the face 
of the continuing illness which had prevented their con¬ 
sultant from preparing the amendment up to that time, 
that there was little reason to believe or expect that he 
would be able to meet his commitment if the additional 
time were given. Being of the opinion that the applicant 
had not been assiduous in such efforts as it may have 
made to file an amendment to its application and also 
that further delay would improperly defer service to the 
community and unfairly prejudice the position of WCAX, 
we denied Colonial’s motion for a continuance. Now we 
are called upon by the applicant to reverse the Exam¬ 
iner’s ruling holding that the engineering consultant’s 
ill health is not good cause for accepting an amendment 
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filed less than 24 hours prior to the commencement of the 
hearing on its application. 

3. More than anything else we are disturbed by the 
almost incredible lack of diligence displayed by the ap¬ 
plicant in regard to the filing of the proposed amendment 
during the approximately 9 months which have elapsed 
since its application was originally submitted. Of course, 
the showing necessary to support a finding of “good 
cause” will vary depending upon the circumstances of the 
particular case. But under the circumstances of this case, 
we believe that there has been no sufficient showing of 
“good cause” for the continuing delay. Moreover, we can¬ 
not attach any significance or importance to Colonial’s 
statement that a certain measure of delay can be assigned 
to the fact that its first legal counsel, who is a resident of 
Providence, Rhode Island, lacked knowledge of the Com¬ 
mission’s expediting procedure. But this is a consideration 
which is of Colonial’s making and cannot be permitted to 
interfere with the Commission’s processes. Orderly ad¬ 
ministration and public interest considerations require 
that a limitation be put upon amendments after applica¬ 
tions have been designated for hearing. We believe that 
the Commission adequately expressed its position on this 
point in Hamtramck Radio Corporation 3 when it said 
“. . . For purposes of orderly administration, it is neces¬ 
sary to put a limitation upon the freedom of amendment 
by applicants when a matter has been designated for 
hearing. Were a contrary rule to apply, the Commission’s 
procedures would degenerate to a point where in hotly 
contested cases, all parties would wait until the last min¬ 
ute to file amendments, thus revealing for the first time 
important details of their applications. . . . The right of 
competing applicants to expect that their preparations to 
meet the cases of their opponents will not perforce be 


3 6 RR 43. 46. 
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altered by material changes in the latters’ proposals, is a 
formidable bar to the allowance of amendments after 
hearing designation unless adequate reasons are advanced 
in support thereof. . . . The Commission is necessarily 
desirous of choosing the best applicant upon a full and 
complete showing of all the qualifications of the competing 
applicants. This policy, however, must be considered along 
with the necessity of orderly procedures laid down for 
the benefit of all parties.” 

4. In the light of the facts of record with respect to 
Colonial’s petition to amend its application we find that 
there are no merits to the arguments which have been ad¬ 
vanced in support thereof. Accordingly, for the reasons 
stated, it is our opinion that the applicant has not shown 
“good cause”, within the meaning of Section 1.365 of the 
Commission’s Rules and Regulations for accepting the 
amendment. 

5. While admitting that on the basis of its unamended 
application it could not prevail in a competitive hearing 
with WCAX and that it did not intend to present an 
affirmative case in reply to the issues raised by the Com¬ 
mission with respect to Colonial’s minimum qualifications, 
.'oionial contends that an Examiner is without authority 
to require an applicant in a hearing conference to specify 
points of reliance on these matters. In support of its con¬ 
tention the applicant states that Section 1.841 4 of the 


4 §1.841 Commencement of hearing procedure in cases involving 
broadcast applications. 

(a) Except for good cause found in advance by the Hearing 
Examiner, all broadcast hearings will commence with a conference 
between the Hearing Examiner, or other presiding officer, and rep¬ 
resentatives of all parties to the proceeding looking toward agree¬ 
ment on all matters raised with respect to the conduct of the hear¬ 
ing. At this conference, the parties, including Commission counsel 
should be prepared to discuss (1) the matters relied upon by each 
of the parties, (2) possibilities of agreement to clarify the issues 
to be tried in the hearing, (3) admissions of fact and of docu- 
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Commission’s Rules and Regulations is designed to elimi¬ 
nate from hearing matters upon which the parties do not 
care to rely, and to develop only those points in connec¬ 
tion with which differences between parties may exist. 
Therefore, it is argued, since the applicant was prepared, 
on the basis of its unamended application, to specify cer¬ 
tain points upon which it would rely as against WCAX, it 
was prepared and ready to proceed with the conference 
in accordance with the provisions of that rule. 

G. With this view we cannot agree. Section 1.841 of 
the Rules is designed to develop and sharpen the genuine 
issues of a broadcast hearing sufficiently in advance of 
the adducing of proof to eliminate, in the largest part, 
the element of surprise, the introduction of unnecessary 
and cumulative evidence, and the waste of time during 
the course of the hearing. In our opinion it is just as 


ments which will avoid unnecessary proof, (4) the need or de¬ 
sirability of obtaining proof by depositions, (5) limitations, upon 
merely cumulative proof, (6) the need for additional conferences, 
(7) date for commencing the taking of testimony and (8) such 
other matters as may aid in the disposition of the hearing. 

(b) The Hearing Examiner, or other presiding officer, shall is¬ 
sue an order which recites the action taken at the conference; the 
date of any additional conference or the date for taking of testi¬ 
mony which, in the absence of agreement otherwise, should not be 
later than 30 days after the issuance of such order if circum¬ 
stances will permit; the matters relied upon by each of the par¬ 
ties; agreements made by the parties as to (1) admissions of fact 
and documents, and (2) the limitations of proof and other mat¬ 
ters; and such order when issued shall control the subsequent 
course of the hearing unless modified by the Hearing Examiner 
for cause during the course of the hearing or by the Commission 
upon a review of the Hearing Examiner’s ruling. Proof at the 
hearing will be adduced only in respect of the matters relied upon 
by each of the parties, including Commission counsel, set out in 
such order. 

(c) The schedule date of hearing referred to in §§1.387(b)(3) 
and 1.724(b) shall be the date the conference is commenced pur¬ 
suant to the provisions of this section. The procedure specified 
above does not affect the opportunity for prehearing conference as 
provided in §1.813. 
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necessary that these objectives be observed with respect 
to all the issues, including the comparative issue. 

517 7. An applicant for new or changed facilities 

must bear the burden of proof in establishing its 
qualifications to hold a license under the Communications 
Act in terms of the statutory criterion of public interest, 
convenience or necessity. Failure of an applicant to ap¬ 
pear at a hearing conference in support of its application 
has been construed by the Commission as a rejection of 
the opportunity afforded it to present its case to the Com¬ 
mission and the applicant has been held in default and 
denied. 5 When Colonial stated in the hearing conference 
that it did not propose to present an affirmative case on 
the basis of its original application, it rejected the op¬ 
portunity given it by the hearing provisions of the Act 
and the Commission’s Rules to establish its technical, 
financial and other qualifications, and to show that a grant 
of its application would serve the public interest. In 
effect, it abandoned the prosecution of its application as 
surely as though it had failed to appear at the conference. 

8. Moreover, we can find no basis for agreeing with 
Colonial’s contention that it was deprived of due process 
when, after reversal of the ruling denying the petition 
to amend was refused, the Examiner denied it additional 
time within which to consult with its counsel in order to 
determine whether it wished to proceed on the basis of 
its entire original application. Colonial’s plans for pro¬ 
ceeding in the conference and hearing, in the event its 
petition for leave to amend the application was denied, 
is a matter which could and should have been considered 
by and settled between Colonial and its counsel by Sep¬ 
tember 15 when the hearing conference began. The rec¬ 
ord is devoid of any facts as to whether the applicant 
considered this particular procedural point, but we find 

9 Olney Broadcasting Co., 6 RR 125, March 23, 1950. 
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it difficult to believe that this question did not arise when 
present legal counsel was retained shortly before the 
hearing was scheduled to begin. Assuming, arguendo , 
that it was not considered, the Examiner at the confer¬ 
ence on September 15 advised both applicants that if they 
were not ready to proceed on the basis of the original 
proposals on which the Commission released the issues, 
he intended to close the record and hold in default which¬ 
ever party was not prepared. After this ruling, which 
was delivered in clear and unmistakable language, three 
days elapsed between 11:30 a.m., September 15, when the 
conference was recessed, and 2:00 p.m., September 18, 
when the conference was reconvened. Accordingly, coun¬ 
sel had ample opportunity to consult with Colonial re¬ 
garding the Examiner’s ruling on the amendment and to 
obtain instructions as to whether the applicant desired 
to proceed on the basis of the entire original application. 
In our opinion, a grant of Colonial’s request for addi¬ 
tional time within which to determine a course of action 
which it had ample opportunity to settle days earlier 
would, under the circumstances of this case, have resulted 
in an abuse of process. 

9. While conceding that its unamended application can¬ 
not be granted, Colonial, nevertheless, contends that feuch 
admission and its refusal to proceed with its affirmative 
case does not constitute grounds for holding the appli¬ 
cant in default, and that it has a right to remain ini the 
comparative proceeding even if “. . . its only point of 
reliance is an attack on the WCAX application which, if 
proved, would make the WCAX application fatally de¬ 
fective.” In this connection Colonial has also said “. . . 
we are staying in [the hearing] because we want to show 
that the other applicant is not qualified to run this sta¬ 
tion. It isn’t as if we were out of the case. But we are 
out as far as presenting an affirmative case of our own 
is concerned.” In 1943 the Commission issued a decision 




80 A 


denying, because of technical deficiencies, the application 
of Allen T. Simmons for authority to change the facili¬ 
ties of Station WADC, Akron, Ohio, and refusing there¬ 
after to consider the application on a comparative basis 
with a competing applicant. The Court of Appeals, in 
affirming the Commission’s decision, said: 

. . No formal or direct comparison is necessary be¬ 
tween an application which must be denied and one which 
may be granted. Relative consideration is meaningless 
unless there are two applications either of which, con¬ 
sidered alone, might be granted.” 8 

The Commission’s decision in the Simmons case was 
reached after it had been developed in a hearing, which 
began as a comparative proceeding, that the Simmons ap¬ 
plication was fatally defective. In the instant case the 
Colonial application is fatally defective because of the 
unwillingness or inability of the applicant to sustain the 
burden of proof on the questions raised by the Commis¬ 
sion’s hearing order directing inquiry into its minimum 
qualifications. Colonial has, in effect, abandoned its posi¬ 
tion as an applicant for new facilities in favor of assuming 
a new role comparable to that of an intervenor. In this 
effort it must be deemed to have failed, at the least, to 
state writh sufficient particularity allegations to support a 
position as intervenor. 

10. With respect to the application of WCAX, the 
Commission, in its order designating the instant applica¬ 
tions for hearing, found WCAX qualified in all respects 
except as to whether its construction and operation as 
proposed would constitute a hazard to air navigation. 
During the conference, the Examiner accepted in evi¬ 
dence a letter to WCAX from the Airspace Subcommittee 


8 Simmons v. Federal Communications Commission, 145 F (2d) 
578, 579, Nov. 13, 1944. 


of the Air Coordinating Committee advising that an an¬ 
tenna constructed as proposed on the site in question 
would be acceptable. Accordingly, on the basis of the 
conference record, the Examiner found WCAX qualified 
in all respects and issued an Initial Decision granting its 
application. Since the issue in question was the only one 
directed to the basic qualifications of WCAX, and in view 
of the fact that it was satisfactorily met by the letter, the 
Examiner properly found that the application of WCAX 
could be granted. Inasmuch as Colonial’s application must 
be denied and that of WCAX may be granted, the holding 
of the court in the previously mentioned Simmons case 
precludes the necessity for a comparative hearing be¬ 
tween Colonial and WCAX. 

11. ACCORDINGLY, IT IS ORDERED, This 12th 
day of March, 1954, that the application of Colonial Tele¬ 
vision, Inc. IS DENIED and the application of WCAX 
Broadcasting Corporation IS GRANTED. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Jane Morris 
Mary Jane Morris 
Secretary 

Released; March 12, 1954 
Signed by above mailed by Mar 12 1954 Mail & Files 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented to the Court for decision are as 
follows: 

1. Whether the Commission’s findings and conclu¬ 
sion that appellant, if its proposed amendment were 
not accepted, did not propose to present an affirma¬ 
tive case in reply to the issues raised by the Com¬ 
mission to its minimum qualifications are unsupported 
and contrary to the evidence in the record? 

2. Whether the Hearing Examiner failed to abide 
by the provisions of Section 1.841 of the Commis¬ 
sion’s Rules and, if so, whether such failure deprived 
appellant of the opportunity to demonstrate clearly 
that it would meet the issues as to its minimum 
qualifications? 

3. Whether the Commission erred by failing to 
have the record show the rulings upon each exception 
presented by the appellant as required by Section 
8 (b) of the Administrative Procedure Act? 
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fHtttfcb States Court of Appeals • 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12167 

Colonial Television, Inc., appellant 

v. 

Federal Communications Commission, appellee 
WCAX Broadcasting Corp., intervenor 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

Because of the summary presentation in appellant’s brief of 
the facts of this case, it is believed that a concise restatement 
of the relevant facts in their proper perspective will be of 
assistance to the Court. 

This appeal, brought pursuant to Section 402 (b) (1) of the 
Communications Act of 1934, as amended, challenges the valid¬ 
ity of a decision of the Federal Communications Commission, 
released March 12, 1954, which granted the application of 
WCAX Broadcasting Corp., 1 intervenor herein, to construct 
and operate a new commercial television station on Channel 3 
at Montpelier, Vermont, and which denied for default the appli¬ 
cation of Colonial Television Inc., 2 appellant herein, for the 
same facilities. The WCAX application was filed with the 
Commission on September 11, 1952. Colonial’s application 
was filed December 11,1952 (J. A. 67). 3 

1 Hereinafter referred to as WCAX. 

1 Hereinafter referred to as Colonial. 

•References to the printed Joint Appendix appear as (J. A. —) as above. 

( 1 ) 


2 


These mutually exclusive applications were the only appli¬ 
cations pending for television facilities in Vermont, which was 
then the only state in the United States without a television 
station authorization. Since the city of Montpelier, Vermont, 
was then ranked 604th on the Commission’s processing list 
governing the order in which competitive television applica¬ 
tions were considered by the Commission, 4 WCAX, on April 
21,1953, petitioned the Commission for an early hearing. On 
May 7, 1953, Colonial supported this petition, strongly urged 
that it be granted, and advised that it contemplated making a 
substantial amendment to its application. In May 1953, and 
before the Commission was able to act on this petition, Colonial 
proposed a merger of the applicants’ respective interests which 
WCAX rejected (T. 46-47). 5 On July 1, 1953, the Commis¬ 
sion granted the petition of WCAX and advanced the applica¬ 
tions to the top of its processing list. 

Thereafter, the two applications were duly processed in ac¬ 
cordance with established Commission procedure. The two 
applicants were notified by letter on July 6, 1953, pursuant to 
Section 309 (b) of the Communications Act, of certain defi¬ 
ciencies in their respective applications and were afforded 
thirty days’ time within which to take corrective measures. 
WCAX responded timely and satisfactorily to this notification, 
but no reply was ever received from Colonial. Accordingly, 
on August 14, 1953, the Commission found WCAX legally, 
financially, and technically qualified to construct, own, and op¬ 
erate a television broadcast station, except for future determi¬ 
nations as to whether WCAX’s proposed antenna site would 
constitute a hazard to air navigation, and designated the two 
mutually exclusive applications for a consolidated hearing to 
commence on September 11, 1953 (J. A. 12-15). Since 
Colonial had not responded to the so-called McFarland letter, 
the Commission could find only that Colonial was legally quali- 

4 Adopted as a temporary measure, this list was published pursuant to 
the terms of Section 1.371, fn. 10 of the Commission’s Rules. 1 Pike & 
Fischer, R. R. 51:371, fn. 10, For report of the Commission, see also 
9 Pike & Fischer, R. R. 1543. On February 24, 1954, this list was discon¬ 
tinued when the Commission became current with respect to the processing 
of television applications. 

* References to original record of transcript appear as (T. —) as above. 
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fied. The issues designated for consolidated hearing, therefore, 
so far as Colonial was concerned, went first to Colonial’s mini¬ 
mum financial and technical qualifications, and secondly to 
Colonial’s comparison, if qualified, with WCAX. 

WCAX, on the other hand, except for air hazard clearance, 
was required only to meet the comparative issue as to which 
applicant, if both should be found qualified, would better serve 
the public interest, convenience and necessity. 

On August 20, 1953, Colonial requested a postponement of 
the scheduled hearing from September 11 to October 26, 1953, 
due to the continued illness of its engineering consultant. Al¬ 
though this motion was denied on August 25, 1953, for failure 
to show “good cause” within the meaning of Section 1.811 of 
the Commission’s Rules,* the Hearing Examiner sua sponte, 
on August 25, 1953, continued the hearing until September 

15.1953. 

Then on September 14, 1953, less than twenty-four hours 
before the opening hearing conference was to begin, Colonial 
filed a petition for leave to amend substantially its pending 
application. On September 15, 1953, the hearing formally 
opened. After hearing argument the Hearing Examiner denied 
Colonial’s petition to amend for the reason that “good cause” 
within the meaning of the Commission’s Rules had not been 
shown. 7 

The hearing conference was recessed until September 18, 
1953, at which time the parties were to submit statements of 
their points of reliance and those participating in the confer¬ 
ence were to work up the “ground rules” for further proceedings 
(J. A. 31-32). When the hearing reconvened on September 

18.1953, Colonial renewed its petition for leave to amend and 
asked the Examiner to reconsider and set aside his ruling of 
September 15 denying the petition. The Examiner again de¬ 
nied the petition on the same grounds (J. A. 38). Thereafter 
when Colonial was asked to specify points of reliance, as re¬ 
quired by Section 1.841 of the Commission’s Rules, it was will- 

• Section 1.811 provides: “Continuances of any proceeding or hearing may 
be granted upon motion for good cause shown * * 

T Section 1.365 (a) provides: “• * * Requests to amend an application 
after it has been designated for hearing will be considered only upon written 
petition * • • and will be granted only for good cause shown • • 
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ing to specify only certain points of reliance going to compara¬ 
tive issues. These points are set forth in Colonial’s Exhibits 1 
and 2 (J. A. 47, 48). Upon request by the Examiner, Colonial 
refused to give assurance that it would proceed with an affirma¬ 
tive presentation of its entire original proposal and insisted that 
Colonial had the right to stay in the hearing for the sole purpose 
of attacking the qualifications of WCAX (J. A. 38, 39). After 
warning the parties that he would declare a default against any 
party who was not prepared to go forward with an affirmative 
presentation of its entire case (J. A. 24, 38, 39, 44) and after 
hearing Colonial’s repeated admissions that it could not and 
would not go forward, the Examiner defaulted Colonial, closed 
the record, and issued an initial decision proposing to grant the 
WCAX application. 8 Thereafter, Colonial filed a timely ap¬ 
peal from the Examiner’s order denying its petition for leave 
to amend 9 and at the same time set forth its exceptions to the 
initial decision and requested oral argument thereon. On Jan¬ 
uary 11, 1954, oral argument was held before the Commission. 
On March 12,1954, the Commission issued its decision sustain¬ 
ing the Hearing Examiner’s ruling holding Colonial in default 
and affirming the grant of the new television station to WCAX. 

SUMMARY OF ARGUMENT 

I 

The record as a whole fully supports the Commission’s de¬ 
termination that appellant was neither ready nor willing to 
proceed in support of its original application in conformity 
with Commission requirements. The law does not require the 
Commission to hold a hearing on the comparative issues be¬ 
tween an unqualified applicant and one whose application may 
be granted. Section 309 of the Communications Act, the Com¬ 
mission’s Rules, and court decisions contemplate that an ap- 

* Without objection by any of the parties, the Examiner had, at the con¬ 
ference of September 15, 1953, admitted to the record the letter from the 
Air Coordinating Committee indicating that the WCAX proposal contained 
no hazard to air navigation. 

‘Although the Commission affirmed the Examiner’s denial of Colonial’s 
Petition for Leave to Amend, Colonial has abandoned the Petition and now 
asserts in this Court no alleged error in connection with the Commission’s 
action affirming denial of said Petition. 
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plicant for a construction permit shall bear the burden of 
prosecuting and justifying its own application as a condition 
precedent to grant. Appellant clearly indicated that it was 
incapable of bearing its burden of proof by stating that it could 
not make an affirmative showing in support of its original pro¬ 
posal. Therefore, the Examiner properly held appellant in 
default. The basis for the default was very clearly stated by 
the Examiner and it is quite apparent that the appellant in no 
way misunderstood why it was being defaulted. 

II 

The Hearing Examiner fully complied with the requirements 
of Section 1.841 of the Commission’s Rules by promptly issuing 
his Initial Decision and Order which embodied the default rul¬ 
ing and stated the basis therefor. The issuance of this Decision 
as the appropriate appealable order had been agreed to by the 
parties after the ruling of default. It clearly advised appellant 
of its position and left no room for any misunderstanding. 

III 

The Commission complied with the requirements of Section 
S (b) of the Administrative Procedure Act. The requirements 
of this section with respect to exceptions are satisfied if rulings 
thereon are contained in the agency’s decision. The Commis¬ 
sion’s decision contained appropriate rulings on appellant’s ex¬ 
ceptions and made amply clear the bases on which the Com¬ 
mission proceeded. 

ARGUMENT 

I 

The Commission’s affirmance of the hearing examiner’s rul¬ 
ing holding Colonial in default is fully supported by the 
record. 

The record as a whole fully supports the Commission’s de¬ 
termination that Colonial was not ready or willing to proceed 
in conformity with Commission requirements with respect to 
the presentation of its case. As was pointed out in the Counter 
statement of the Case, supra, the Commission’s order of desig¬ 
nation found WCAX legally, financially and technically quali¬ 
fied subject to determination of whether its proposed antenna 
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structure created an air hazard. 10 Colonial had only been 
found to be legally qualified. Accordingly, it was necessary 
for the Commission to frame specific issues for the purpose of 
determining whether Colonial could show that it was also 
financially and technically qualified so as to be entitled to a 
comparative hearing with WCAX. 

These issues proposed inquiry into Colonial’s antenna struc¬ 
ture, financial qualifications, studio site, engineering data, 
transmitter output, and effective aural and visual radiated 
powers, power gain of the antenna system, obstructions to the 
transmitter site and minimum field intensity contours (J. A. 
12-15). 11 Unless Colonial was able to satisfy the Commission 
with respect to the first eight designated issues, Colonial would 
not be entitled to the comparative consideration which it seeks. 
Comparison of an unqualified applicant to one which is qual¬ 
ified cannot be made, for the unqualified applicant can in no 
event be the recipient of a grant. 

10 As will be pointed out in Argument on Point II of this brief, the Air 
Hazard issue was properly determined in favor of WCAX early in the hear¬ 
ing conference of September 113, 19133. 

" The designated issues were as follows: 

1. To determine whether the installations and operation of either of the 
stations proposed in the above entitled applications would constitute a hazard 
to air navigation. 

2. To determine whether Colonial Television, Inc., is financially qualified 
to construct, own and operate the proposed television broadcast station. 

3. To determine whether the main studio site proposed by Colonial Tele¬ 
vision, Inc., in its above entitled application is in accordance with the 
requirements of Section 3.613 of the Commission’s Rules. 

4. To determine whether the engineering data contained in the above 
entitled application of Colonial Television, Inc., is in accordance with the 
requirements of Section 3.684 of the Commission’s Rules. 

5. To determine the transmitter output and effective radiated power of 
the station proposed by Colonial Television, Inc., with particular reference 
to the ratio of aural to visual effective radiated power required by Section 
3.682 (a) (15) of the Commission’s Rules. 

6. To determine the power gain of the antenna system proposed by 
Colonial Television, Inc., and the effect thereof on the calculated effective 
radiated power. 

7. To determine whether any obstructions exist in the vicinity of the 
transmitter site proposed by Colonial Television, Inc., in its above entitled 
application and the effect thereof on its proposed operation. 

8. To determine whether the operation proposed in the above entitled 
application of Colonial Television, Inc., would provide the entire principal 
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This basic concept was set out by this Court in Simmons v. 
Federal Communications Commission, 79 U. S. App. D. C. 264, 
145 F. 2d 578 (1944). In affirming a Commission decision 
denying an application because of technical deficiencies, and 
refusing therefor to consider the said application on a compara¬ 
tive basis, Judge Edgerton, speaking for this Court, said: “No 
formal or direct comparison is necessary between an applica¬ 
tion which must be denied and one which may be granted. 
Relative consideration is meaningless unless there are two 
applications either of which, considered alone, might he 
granted.” 79 U. S. App. D. C. at 265. [Emphasis added.] 

The similarity between the instant situation and the Sim¬ 
mons case is readily apparent. In Simmons, two applications 
were mutually exclusive and the Commission concluded to 
hear them together. During the course of the hearing the 
Commission found that the Simmons application could not be 
granted and that a grant to the other applicant would serve the 
public interest. The Commission therefore concluded that 
since the Simmons application was fatally defective and could 
not be granted, comparative consideration between it and the 
other applicant was unnecessary. On appeal this Court held 
that the findings on which the Commission based its denial of 
appellant’s application were supported by substantial evidence 
and that since the Simmons application had been properly 
denied, there was no ground for complaint. In the present 
case, also. Colonial’s application is fatally defective, and 
Colonial, to become entitled to participate in a comparative 
hearing, was first required to demonstrate its minimum qualifi¬ 
cations. 

« ■ 

community to be served with the minimum field intensity required by Sec¬ 
tion 3.6S5 of the Commission’s rules. 

9. To determine on a comparative basis which of the operations proposed 
in the above entitled applications would better serve the public interest, 
convenience, and necessity, in the light of the record made with respect to 
the significant differences between the applications as to: 

(a) The background and experience of each of the above named appli¬ 
cants having a bearing on its ability to own and operate the proposed 
television station. 

(b) Proposals of each of the above named applicants with respect to the 
management and operation of the proposed station. 

(c) The programming service proposed in each of the above entitled 
applications (J. A. 12-15). 
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The entire scheme created by Section 309 of the Communica¬ 
tions Act, and Commission Rules contemplates that an appli¬ 
cant for construction permit, situated as Colonial was, shall, 
prior to the grant of such permit, bear the burden of prosecut¬ 
ing its own application. 

Under the provisions of Section 309 (b), when the Commis¬ 
sion is unable to make an ex parte grant of an application with¬ 
out a hearing, it must send a notice to the applicant and all 
known parties in interest setting forth any objections made to 
the application and the source and nature of such objections. 
The applicant must then be given an opportunity to reply to 
the notice. Next, the Commission must consider the reply in 
order to ascertain whether it is then able to make a finding that 
a grant of the application would serve the public interest. If 
the Commission is still unable to make the requisite finding, 
it must formally designate the application upon appropriate 
issues for a full hearing in which the applicant and all other 
known parties in interest are permitted to participate. Section 
309 (b) provides in part: 

Any hearing subsequently held upon such [competitive] 
application shall be a full hearing in which the appli¬ 
cant and all other parties in interest shall be permitted 
to participate but in which both the burden of proceeding 
with the introduction of evidence upon any issue speci¬ 
fied by the Commission, as well as the burden of proof 
upon all such issues shall be upon the applicant. 47 
U. S. C. 309 (b). [Emphasis added.] 

In order to implement the provisions of Section 309 (b) the 
Commission, on February 4, 1953, adopted Section 1.841 of 
its Rules 12 which provides that all broadcast hearings will begin 
with a conference looking towards agreement on all matters 
raised with respect to conduct of the hearing. 

The purpose of the rule was to establish a procedure to 
develop and sharpen the genuine issues of broadcast hearings 
so as to eliminate, in large part, the element of surprise, the 
introduction of unnecessary and cumulative evidence, and the 
waste of time during the course of the hearings. F. C. C. Pub- 


u Section 1.841 of the Rules appears in fuU in Appellant’s Brief p. 30. 
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lie Notice 53-119 released February 6, 1953, 18 F. R. 942, 
reprinted as Appendix A to appellee’s brief; South Central 
Broadcasting Corp., 9 Pike & Fischer, R. R. 1035. 

The Commission’s Public Notice of the adoption of Section 
1.841,18 F. R. 942, supra, in discussing the new hearing proce¬ 
dure said in part: “The parties will be required to come forward 
at the conference with a statement of all the matters which they 
will rely upon in the hearing. The Hearing Examiner, or other 
presiding officer, will issue an order setting forth such matters 
and the proof to be adduced by the parties will be limited by the 
order unless modified for a cause.” [Emphasis supplied.] 
Despite the clear provisions of Section 1.841 and regardless 
of the Commission’s interpretation of its own rule as set forth 
in the Public Notice, supra, counsel for appellant maintains 
that specification of points of reliance was required only on 
comparative issues; that he assumed the sole purpose of the 
rule was to establish points of reliance on comparative 
issues (App. Br. 11). Appellant then seems to argue that its 
specification of certain comparative points as set forth in its 
Exhibits 1 and 2 (J. A. 47-49) was a complete compliance with 
Section 1.841. With respect to the question of necessity for 
specification of points of reliance on the noncomparative issues, 
the answer is simple. Proof to be adduced in the hearings is 
limited to matters enumerated as relied upon by the parties and 
as set out in the hearing order. Com. Rules 1.841 (b) (2). 
Therefore, if Colonial was ever to prove its minimum qualifica¬ 
tions, it perforce must have specified points upon which it relied. 

Appellant’s next, and principal, argument is that the grounds 
for default were never clearly established and fully made known 
to appellant at the hearing. Appellant’s Brief, p. 10,11. 

The Initial Decision, subsequently affirmed by the Commis¬ 
sion, states in part: 

Colonial then stated that it did not intend to make a 
showing in support of its application as originally filed, 
but that it desired to participate in the hearing con¬ 
ference, and in the hearing itself, in opposition to the 
WCAX proposal and with regard to certain of the issues 
governing the proceeding. Under these circumstances. 



Moreover, Colonial's unqualified admission that its applica¬ 
tion without amendment could not be granted clearly precludes 
the argument it now advances. This is shown by the following: 

Mr. Smith. My position is that we have no alterna¬ 
tive but to stay in the hearing on the other proposal. 
But we have nothing that the Commission can grant 
because of the defective engineering in the original ap¬ 
plication. Thus we are staying in because we want to 
show that the other applicant is not qualified to run this 
station. It is not as if we were out of the case, but we 
are out as far as presenting an affirmative case of our 
own is concerned. (J. A. 37,38; see also J. A. 34.) 

When it became clear that Colonial could not meet the issues 
designed to determine its minimum qualifications, nothing re¬ 
mained to be heard, default necessarily followed, and Colonial’s 
proposal to stay in the proceedings, not actually as a party to 
the proceedings, but merely to challenge the Commission’s prior 
finding that WCAX was qualified, directly contravened the 
doctrine of Simmons v. Federal Communications Commission , 
supra. 

Colonial attempts (App. Br. 10) to avoid its admissions of 
lack of minimum qualifications by a novel and frank approach. 
It says in substance that the admissions were made while 
counsel was advocating in strongest terms the merits of the 
Petition for Leave to Amend, at a time when no warning of 
possible default had been given. Later, Colonial says counsel 
tried sincerely to modify the admissions and undo the damage. 
The inference is that this Court should not accept the admis¬ 
sions as true. 

There are at least two difficulties presented by this unique 
argument. First, the admissions made on September 18, 1953 
(J. A. 34) were made three days after the Examiner had issued 
a default warning (J. A. 24). Secondly, if the admissions be 
not accepted, the fact remains that Colonial never proposed to 
go forward with its original proposal and establish its minimum 
qualifications. 

Finally in Part I of this brief, attention is called to appellant’s 
statement at page 11 of its brief: “After the Decision of the 
Commission was issued, counsel for appellant, for the first time, 
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realized that the Examiner, in using the ambiguous and indefi¬ 
nite term ‘affirmative case’ was supposed to have been refer¬ 
ring to the noncomparative issues * * 

This statement, if accepted as true, would indeed indicate 
some misunderstanding. But in appellant’s Exception to the 
Initial Decision, prepared well in advance of the Commission 
decision referred to, we find that Exception 26 completely neg¬ 
atives the assertion quoted from page 11 of appellant’s brief. 
Exception 26 says in part: 

* * * The record also clearly reflects the Examiner 
refused to reconsider his default ruling on this basis and 
attempted to require Colonial to specify affirmative 
points on all aspects of its original application . Coun¬ 
sel for Colonial knows of no justification in the Commis¬ 
sion’s Rules and Regulations, or any other legal justifica¬ 
tion for a Hearing Examiner specifying the full scope 
of an applicant’s presentation. If such a power exists 
in the inherent authority of a Hearing Examiner for any 
purpose, it has been abused in this instance. Further¬ 
more, the ruling that an applicant must make an affirma¬ 
tive showing on its entire original proposal is in com¬ 
plete disregard of the Commission’s new procedure, in 
effect is a return to the old “boiler plate” hearings con¬ 
trary to the Commission’s Order in this case, and makes 
a nullity of the principal purpose of Section 1.841—the 
narrowing down of matters to be relied on by applicants 
in a proceeding. [Emphasis supplied.] (J. A. 60,61.) 

Such phrases as “all aspects of its original application”—-“full 
scope of an applicant’s presentation”—“affirmative showing on 
its entire original proposal” completely refute Colonial’s con¬ 
tention that “it misunderstood.” 

Colonial did not specify, and was not prepared to specify 
points of reliance under Commission Rule 1.841. It gave no 
assurance that it would proceed to prove its required minimum 
qualifications. On the contrary, Colonial stated that its appli¬ 
cation could not be granted, and that statement has not been 
flatly repudiated to this day. 


Consequently, regardless of allegations of error set forth in 
Points II and III of Colonial’s brief, which allegations the 
Commission denies, the Commission properly denied the appli¬ 
cation of Colonial for default. 

II 

The requirements of Section 1.841 of the Commission’s 
Rules were fully satisfied by the proceedings in this case. 
Appellant was not deprived of any rights or opportunities 
vouchsafed it under the Commission’s Rules and Regula¬ 
tions. 

Appellant has stated that the Hearing Examiner did not 
comply with the requirements of Section 1.841 of the Commis¬ 
sion’s Rules and Regulations since he did not issue an order 

(1) reciting the action taken at the hearing conference and 

(2) setting the date for the taking of testimony. Appellant 
also contends that the Examiner took evidence at the hearing 
conference on September 15, 1953, and that this also was a 
violation of the aforesaid section of the Commission’s Rules. 13 

Contrary to Colonial’s contentions, the Commission believes 
that the actions of the Examiner accorded with the require¬ 
ments of Section 1.841 of the Rules and therefore did not 
deprive appellant of any rights or opportunities. In looking 
at the Examiner’s actions in this respect it must be kept in 
mind that, while the result of the hearing conferences in this 
case was a decision holding appellant in default and thereby 
terminating the hearing, the rule is drawn to cover all com¬ 
petitive hearings excluding those in which an evidentiary hear¬ 
ing follows the initial conference or conferences, and eventually 
one applicant is granted a license based on its better compara¬ 
tive showing. 

In the first place, let us examine Colonial’s contention that 
the Examiner failed to issue the required order (1) reciting the 
action taken at the conference and (2) setting the date for the 
taking of testimony. The first hearing conference was held on 
September 15, 1953 (J. A. 16) and was recessed until the fol¬ 
lowing Friday, September 18 (J. A. 32). At the first conference 

,s Section 1.8-41. as in effect (luring the proceedings in this case, is priuted 
in full in Appendix to Api>ellnnt’s Krief. j>p. 80. 81. and is also set forth in 
footnote to pages 70 and 77 of the Joint Appendix. 
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the Examiner ruled that good cause had not been shown why * 
Colonial’s petition to amend its application should be granted 
(J. A. 23). This was certainly the most important ruling from 
appellant’s standpoint at this first conference. Then, at the 
very outset of the September 18 conference the Examiner noted 
that his written order denying the petition to amend had al¬ 
ready been issued by him and would be published that very 
same day (J. A. 33). We know from the Commission’s De¬ 
cision in this case that, as a matter of fact, the aforesaid order 
actually was issued on September 18 (J. A. 70). Therefore, 
there can be no complaint that the Examiner did not issue an 
order reciting the action taken at the September 15 conference. 

At the September 18 conference the Examiner held Colonial 
in default in view of its statement that it did not propose to 
make an affirmative showing in support of its original proposal 
(J. A. 38). Appellant contends that the Examiner failed to 
follow this conference with an appropriate order, under Section 
1.841 of the Rules, (1) reciting the action taken at the con¬ 
ference and (2) setting the date for the taking of testimony. 
Appellant attempts to argue that this alleged failure was “not 
just a technical error but was the direct cause of the perpetra¬ 
tion of the misunderstanding between the Examiner and coun¬ 
sel for appellant which resulted in the default” (App. Br. 22). 
As we have shown, supra, counsel for appellant was not really 
under any misunderstanding at all regarding the reason for 
default. Nor has appellant any ground whatsoever for com¬ 
plaint that an order was not issued after the September 18 
conference reciting the action taken. Colonial was defaulted 
for the reason clearly stated by the Examiner (J. A. 38) and 
thereafter the Examiner issued his Initial Decision (J. A. 51), 
as he had said he would, indicating therein the basis for the 
default ruling (J. A. 53). Under the particular circumstances 
of this case it is difficult to perceive how compliance by the 
Examiner with this requirement of Section 1.841 could have 
been more exact. 

Certainly when an Examiner has found it necessary to de¬ 
fault an applicant at the hearing conference because of its in¬ 
ability or unwillingness to make an affirmative showing in sup¬ 
port of its proposal, it cannot be successfully contended that it 
would be sensible or practicable to do other than was done 
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here—i. e., rule the default, advise of the reason therefor and 
issue the necessary Initial Decision to that effect. 

It appears also that all parties, including appellant, specifi¬ 
cally agreed in the September 18 conference, after the default 
had been declared, that for the convenience of appellant the 
Examiner’s ruling on both appellant’s petitions for leave to 
amend and the default would be embodied in an Initial De¬ 
cision so that appellant might, by appeal from the one order, 
get Commission consideration of both questions (J. A. 43). 

Appellant has cited Montgomery Broadcasting Co., Inc., 9 
Pike & Fischer, R. R. 1047 (1953) in support of its contentions. 
The distinction between that case and this is that- the occasion 
for the default ruling therein, the final election to present evi¬ 
dence supporting the amended application only, did not ac¬ 
tually occur until well along in the hearing which was recon¬ 
vened on September 29, 1953. after initial conferences therein 
on September 11 and IS, 1953. However, in F. M. Radio and 
Television Corp., 9 Pike & Fischer, R. R. 1357 (1954) where 
the occasion of default, the statement of F. M. counsel that he 
was not prepared to go forward absent a Commission ruling on 
the denial of F. M.’s petition for leave to amend its application, 
actually occurred during the second hearing conference, F. M. 
was there and then defaulted, and the Examiner’s Initial De¬ 
cision embodying the default followed as in the instant case. 
That case is more nearly on all fours with the case now before 
the Court than the Montgomery Broadcasting Co. case and 
shows a consistent method of handling such cases when the 
statements leading to the default occur in the conferences 
rather than in later hearings. 

Appellant has also complained that the Hearing Examiner 
violated Section 1.841 by failing to set out in an order the date 
for the taking of testimony. It would hardly seem that this 
contention can be seriously urged when a default has been the 
result of the previous hearing conference. What additional 
testimony was there to be taken? Colonial had been defaulted 
and the record had been closed (J. A. 44). Nothing more 
remained to be done except to issue the Initial Decision. As 
indicated in the Simmons case, supra, no formal or direct com¬ 
parison is necessary between an application which must be 
denied and one which may be granted. 
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At page 23 of its brief, appellant has also complained that 
evidence was taken at the hearing conference in violation of 
the provisions of Section 1.841. Colonial is referring here to 
the admission of the letter from the Air Coordinating Com¬ 
mittee to WCAX (J. A. 26). It is interesting to note that 
Colonial raised no objection when the letter was first presented 
to the Hearing Examiner and, even when the Examiner spe¬ 
cifically asked counsel for Colonial whether he objected to the 
admission of this Exhibit, he answered that there was no 
objection (J. A. 26). It also should be noted that paragraph 
(a) of Section 1.841 of the Rules contemplates that the parties 
should be prepared to discuss at such conferences “ * * * (3) 
admissions of fact and of documents which will avoid unneces- 
ary proof, # * * ”. Counsel for the Commission believe that 
the letter from the Air Coordinating Committee with respect to 
air space clearance was properly admitted into the record, 
either as an admission of fact or as a document which would 
avoid unnecessary proof, in full accord with the language and 
intent of paragraph (a) of Section 1.841 of the Rules, as it 
then existed. In this connection, we would call to the Court’s 
attention also that paragraph (b) of Section 1.841 specifically 
refers to “ * * * agreements made by the parties as to (1) 
admissions of fact and documents * * *” at the prior con¬ 
ferences. It also refers to “* * * the elate for taking of testi¬ 
mony * * [Emphasis supplied.] Certainly this refer¬ 
ence to taking of testimony in paragraph (b) should not be 
taken to mean that certain types of evidence of the type con¬ 
templated in paragraph (a) of the rule may not be admitted 
in the earlier conference. 

Finally, throughout point 2 of its brief, appellant has argued 
that it was entitled to receive notice of the default from fhe 
order said to be required by Section 1.841 of the Rules, and 
that such order, properly drawn, would have given appellant 
warning of impending default and opportunity to avert such 
default. There are two answers to this contention: first, 
the Commission’s Rules and Regulations do not require any 
particular notice of default; second, the Examiner in the first 
conference on September 15 specifically warned both parties 
that he would close the record and default whichever party was 
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not prepared to go forward on the basis of its original proposal 
before the Commission (J. A. 24). The warning was both 
blunt and timely. Certainly, appellant had sufficient notice 
that it would be subject to default if it did not propose to go 
forward affirmatively in support of its original unamended 
application. 

It is submitted that the Examiner complied fully with the 
requirements of Section 1.841 of the Commission’s Rules and 
Regulations and that appellant’s arguments to the contrary 
are not supported either by logic or by the facts of record. 

Ill 

The Commission fully complied with the provisions of the 
Administrative Procedure Act. 

Finally, Colonial contends that the Commission failed to 
comply with the provisions of Section 8 (b) of the Administra¬ 
tive Procedure Act, 5 U. S. C. 1007 (b). Although Colonial 
disclaims asserting any position which would call for a specific 
list of granted or denied statements attached to the Commis¬ 
sion’s decision, it is apparent that only a statement of this na¬ 
ture would satisfy the exacting requirements it attempts to im¬ 
pose here. Section 8 (b) of the Administrative Procedure Act 
provides: 

Prior to each recommended, initial, or tentative de¬ 
cision, or decision upon agency review of the decision 
of subordinate officers the parties shall be afforded a 
reasonable opportunity to submit for the consideration 
of the officers participating in such decisions (1) pro¬ 
posed findings and conclusions, or (2) exceptions to the 
decisions or recommended decisions of subordinate of¬ 
ficers or to tentative agency decisions, and (3) support¬ 
ing reasons for such exceptions or proposed findings or 
conclusions. The record shall show the ruling upon each 
such finding, conclusion, or exception presented. All 
decisions (including initial, recommended, or tentative 
decisions) shall become a part of the record and include 
a statement of (1) findings and conclusions, as well as 
the reasons or basis therefor, upon all the material issues 
of fact, law, or discretion presented on the record; and 
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(2) the appropriate rule, order, sanction, relief, or denial 
thereof. 

It is submitted that the language of Section 8 (b) clearly 
shows that the ruling requirement with respect to exceptions 
that are filed to an agency’s decision is satisfied where such rul¬ 
ings are contained in the decision. The form and contents of 
the decision which is prescribed by the rule is best described by 
reference to the Committee Report which discusses Section 8 
(b) in this respect as follows: 

The requirement that the agency must state the basis 
for its findings and conclusions means that such findings 
and conclusions must be sufficiently related to the rec¬ 
ord as to advise the parties of their record basis. Most 
agencies will do so by opinions which reason and relate 
the issues of fact, law, and discretion. Statements of 
reasons, however, may be long or short as the nature of 
the case and the novelty or complexity of the issues may 
require. 

Findings and conclusions must include all the relevant 
issues presented by the record in the light of the law 
involved. They may be few or many. A particular 
conclusion of law may render certain issues and findings 
immaterial, or vice versa. Where oral testimony is con¬ 
flicting or subject to doubt of its credibility, the credi¬ 
bility of witnesses would be a necessary finding if the 
facts are material. It should also be noted that the 
relevant issues extend to matters of administrative dis¬ 
cretion as well as of law and fact. This is important be¬ 
cause agencies often determine whether they have power 
to act rather than whether their discretion should be 
exercised or how it should be exercised. Furthermore, 
without a disclosure of the basis for the exercise of, or 
failure to exercise, discretion, the parties are unable to 
determine what other or additional facts they might 
offer by way of rehearing or reconsideration of decisions. 
Sen. Rep. pp. 24-25, H. R. Rep. p. 39 (Sen. Doc. pp. 210- 
211, 273). [Attorney General’s Manual on the Ad¬ 
ministrative Procedure Act, p. 86.] 
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That the Commission complied with the requirements of the 
Administrative Procedure Act is amply demonstrated by an ex¬ 
amination of the exceptions and the Commission decision under 
review. Appellant lists eighteen specific exceptions to the 
Initial Decision (J. A. 56-65) and expresses fear that many 
were not considered by the Commission (Br. 24). 

Of the exceptions cited, only portions of those numbered 24 
to 28, inclusive, and 35 appear to relate to the Examiner's rul¬ 
ing that Colonial was in default. Exception 24 goes to the fail¬ 
ure of the Examiner to find at the September 15 hearing con¬ 
ference that Colonial was ready, willing and able to proceed as 
required by Section 1.841 of the Commission's Rules. The first 
sentence of Exception 27 (J. A. 61) makes the same exception 
as regards the hearing conference of September 18, which was 
merely a continuation of the conference commenced on Septem¬ 
ber 15. The Commission, after discussing Colonial's readiness 
and ability to proceed (J. A. 70-73) concluded: 

When Colonial stated in the hearing conference that 
it did not propose to present an affirmative case on the 
basis of its original application, it rejected the opportu¬ 
nity given it by the hearing provisions of the Act and 
the Commission's Rules to establish its technical, finan¬ 
cial, and other qualifications, and to show that a grant 
of its application would serve the public interest. In 
effect, it abandoned the prosecution of its application as 
surely as though it had failed to appear at the conference 
(J.A.78). 

Exception 25 (J. A. 57-60) excepted to the finding that 
Colonial stated it did not intend to support its application as 
originally filed. It also set forth Colonial’s contentions that 
it was entitled* to stay in the hearing for the sole purpose of 
attacking WCAX and that denial of Colonial’s request for 
additional time amounted to denial of due process of law. All 
these matters were considered by the Commission and dis¬ 
cussed fully in the Opinion, particularly in Conclusions 7-9 
(J. A. 78-80). 

• Exception 26 (J. A. 60, 61), though neither concise nor clear, 
appears to object to the Examiner's alleged requirement that 
Colonial specify the full scope of presentation of its case in- 
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eluding points of reliance on both comparative and noncompar¬ 
ative issues. The Commission discussed Colonial’s refusal to 
specify points of reliance which would support a grant of its 
original application in Finding of Fact No. 11 (J. A. 72) and 
concluded that such specification was necessary. Conclusion 
No. 6 (J. A. 77, 78). 

Paragraph 28 of the Exceptions (J. A. 62,63) sets forth eight 
specific exceptions apparently based upon the material set 
forth at length in the preceding paragraphs. Of the eight (2), 
(3), (4), (5), and (6) are included in the material set forth 
in appellant’s Exceptions numbered 24 to 27 (J. A. 56-62) 
and were passed upon by the Commission as hereinabove indi¬ 
cated. Subparagraphs (1) and (8) (J. A. 62, 63) relate to the 
Examiner’s alleged failure to order discussion of points of' reli¬ 
ance based on the unamended application of Colonial, as set 
forth in Colonial’s Exhibit 1, and failure to proceed at the hear¬ 
ing conference with full discussion of the matters specified in 
Section 1.841 of the Rules, including determination of a date 
for commencement of the taking of testimony. These subpara¬ 
graphs appear to have no direct bearing of great weight upon 
the primary question of the propriety of the Commission’s de¬ 
cision finding Colonial in default, and while they do not appear 
to be fully discussed in the Opinion of the Commission, lack of 
discussion thereof is of no importance since findings on im¬ 
material issues are not required. National Labor Relations 
Board v. Sharpies Chemicals, 209 F. 2d 645, at 652 (C. A. 6, 
1954). Section 1.841 of the Rules never requires that discus¬ 
sion be ordered, nor is there anything in the record to justify 
a statement that discussion of points of reliance was not “full.” 
Neither can appellant object that no date for taking of testi¬ 
mony was fixed since, after appellant defaulted, it no longer 
had any interest in the taking of evidence. The law does not 
require the useless act of fixing a date for taking evidence 
where there is no evidence to be taken. Seiden v. Southland 
Chenilles, Inc., 195 F. 2d 899 (C. A. 5, 1952); First National 
Bank v. United States, 30 F. Supp. 730 (D. C. D. C. 1939); 
Electric Furnace Co. v. Fire Assocn. of Philadelphia, 111 F. 
Supp. 789 (D. C. Ohio, 1952), affirmed, 203 F. 2d 953 (C. A. 6, 
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1952); United States v. Big Bend Transit Co., 42 F. Supp. 459 
(D. C. Wash. 1941). 

Subparagraph (7) of Exception 28 objects to the Examiner's 
action in holding Colonial in default before the Examiner's 
Order denying the petition to amend had been released and 
before the right of Colonial to appeal the order of denial to the 
full Commission had matured. While the Commission seems 
not to have specifically mentioned this particular exception, 
the Opinion appears fully to cover the substantive conten¬ 
tions of Colonial and, in view of the Decision that (1) Colonial 
could not amend, and (2) Colonial was properly defaulted for 
refusal to proceed with an affirmative showing on its unamended 
application, it is difficult to perceive how a specific ruling on 
subparagraph (7) would be helpful in procuring decision of 
any substantive question presented by appellant. 

Furthermore, the combination of denial of Petition for 
Leave to Amend and Initial Decision was made for the sole 
purpose of accommodating counsel for appellant and enabling 
Colonial to appeal from both simultaneously (J. A. 42, 43). 

Exception numbered 35 is a blanket concluding exception 
“ * * * to the order of the Hearing Examiner holding Colonial 
Television, Inc., to be in default, and denying its above-entitled 
application, and granting the above-captioned application of 
WCAX Broadcasting Corporation” (J. A. 65). -The entire 
Commission Opinion and Order is devoted to a consideration 
of this exception, and the specificity of Commission ruling 
thereon is unquestioned and unquestionable. 

Considering the rambling nature of the exceptions as a whole, 
it is difficult to imagine how the Commission could have made 
the basis for its action clearer or how appellant could have had 
a fairer opportunity to demonstrate Commission error. It 
was not necessary for the Commission to set forth conflicts in 
the record, or to relate any facts which were contrary or im¬ 
material to the finding made. National Labor Relations Board 
v. Texas Mining & Smelting Co., 117 F. 2d 86 (C. A. 5, 1941). 
The Commission decision sets forth, in detail, all material facts 
and includes a well-reasoned explanation of all considerations 
which impelled the Commission toward its conclusions. In 
Capital Transit v. United States, 97 F. Supp. 614 (1951), Judge 
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Washington, speaking for a three-judge district court on a ques¬ 
tion similar to that presented here, stated at page 621: 

Certainly more than “Enough is ‘put of record to enable 
us to perform the limited task which is ours.’ ” Alabama 
Great Southern R. R. Co. et al. v. United States, 340 
U. S. 216. * * * And the Administrative Procedure 
Act does not require detailed findings of every subsidi¬ 
ary evidentiary fact. So long as the agency makes 
amply clear the factual basis upon which it has proceeded 
there can be no ground for complaint. [Emphasis 
added.] 

It is submitted that the instant situation clearly comes within 
the principle set forth by Judge Washington. Here as there, 
the facts and policies upon which the Commission proceeded 
are clearly set forth. Here as there, there is no omission in the 
Commission’s statement which is in any way prejudicial to the 
complainant. Nor is there lacking any element either as to 
findings of fact or consideration of policy necessary to support 
the respective orders of the Commission. 

CONCLUSION 

For the foregoing reasons the order of the Commission should 
be affirmed. 

Respectfully submitted. 

Warren E. Baker, 

General Counsel, 

J. Smith Henley, 

Assistant General Counsel, 
Brendan McInerney, 

Assistant to the General Counsel, 
Richard J. Snider, 

Counsel, 

Federal Communications Commission, 


i 
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APPENDIX A 

Federal Communications Commission 

WASHINGTON, D. C. 

FCC 53-119 
Public Notice 

February 6, 1953. 

Changes in FCC hearing 'procedures to speed action on 
competing applications 

In order to simplify and expedite the hearing procedures of 
the Federal Communications Commission, particularly with 
respect to the hearings to be held on the many mutually ex¬ 
clusive broadcast applications, the Commission has taken the 
following action: 

(1) Amended its Rules to require all competing appli¬ 
cations for the same facility in broadcast and nonbroad¬ 
cast services to be on file at least 30 days prior to the 
starting of the scheduled hearing; [instead of the 20 
days previously specified]; 

(2) Amended its Rules to provide that all broadcast 
hearings will start with a conference of the parties. 

The first stated proposal has been accomplished by the 
amendment of Sections 1.387 (b) (3) and 1.724 (b) of Part 1 
of the Commission's Rules Relating to Practice and Procedure. 

The second step has been accomplished by the addition of a 
new section to Part 1 of the Commission’s Rules Relating to 
Practice and Procedure. The new section specifies that except 
for good cause found in advance by the Hearing Examiner all 
broadcast hearings, except those designated for hearing prior to 
February 4, 1953, will commence on the scheduled date with a 
conference between the Hearing Examiner, or other presiding 
officer, and representatives of all parties to the proceeding look¬ 
ing toward agreements on all matters raised with respect to the 
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conduct of the hearing on the applications in question. The 
parties will be required to come forward at the conference with 
a statement of all the matters which they will rely upon in the 
hearing. The Hearing Examiner, or other presiding officer, 
will issue an order setting forth such matters and the proof to 
be adduced by the parties will be limited by the order unless 
modified for a cause. The scheduled date of hearing, that is the 
date on which the hearing conference will be held will be used 
for the purpose of applying the “30-day rule” (Section 1.387 
(b) (3), as now amended). 

The latter procedure will be apart from and will in no wise 
affect the opportunity for prehearing conference now provided 
in Section 1.813 of the Commission’s Rules. The formal hear¬ 
ing conference contemplated by the new section constitutes the 
commencement of the hearing and affords each party to the 
proceeding an opportunity to work out mutual problems raised 
by the hearing process at a time when the identity of all other 
parties to the proceeding and the issues involved are known 
definitely. 

The foregoing rule changes, governing the conduct of broad¬ 
cast hearings, are largely prompted by complications in the 
hearing procedure occasioned by Section 309 (b) of the Com¬ 
munications Act, as amended last July by Public Law 554. 
This section now requires that applicants who face a hearing 
be notified to that effect and be given an opportunity to reply 
prior to actual designation for hearing. The effect of this re¬ 
quirement is that many prehearing conferences have been held 
before new parties could be designated for hearing and con¬ 
solidated in the hearing that had already been designated. The 
provision that the hearing will commence with a conference, 
together with the extension of the 20-day rule to 30 days is 
intended to remedy this situation. The 30-day period is de¬ 
signed to give the Commission the time it requires to process 
mutually exclusive applications. 

In addition, it is the purpose of the rule changes to establish 
a procedure to develop and sharpen the genuine issues of a 
broadcast hearing sufficiently in advance of the adducing of 
proof to eliminate, in the largest part, the element of surprise, 
the introduction of unnecessary and cumulative evidence, and 
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the waste of time during the course of the hearing. It is hoped 
that in this fashion the hearings will be expedited, shortened 
and will comply fully with the letter and spirit of the recent 
amendment of the Communications Act. This result will flow 
from the successful application of the new rule Section 1.841 
(b) setting forth the requirements that the hearing conference 
culminate in an order which will control the subsequent pro¬ 
ceedings. 

The foregoing revisions in existing practice stem from con¬ 
ferences held by representatives of the Commission and the 
Federal Communications Bar Association for the purpose of 
ironing out mutual problems and thereby to speed up the 
administrative process. 

Adopted: February 4, 1953. 

Released: February 6, 1953. 
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PRESENTED 

The questions presented to the Court for decision are 
as follows: 

1. Whether the Commission’s findings and conclu¬ 
sion that appellant, if its proposed amendment were 
not accepted, did not propose to present an affirma¬ 
tive case in reply to the issues raised by the Com¬ 
mission to its minimum qualifications are unsupported 
and contrary to the evidence in the record! 

2. Whether the Hearing Examiner failed to abide 
by the provisions of Section 1.841 of the Commis¬ 
sion’s Rules and, if so, whether such failure deprived 
appellant of the opportunity to demonstrate clearly 
that it would meet the issues as to its minimum 
qualifications? 

3. Whether the Commission erred by failing to 
have the record show the rulings upon each exception 
presented by the appellant as required by Section 
8(b) of the Administrative Procedure Act? 
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jurisdiction of this Court under Sections 402(b)(1) and 
402(c) of the Communications Act of 1934, as amended, 
and Section 10 of the Administrative Procedure Act. 

H 

STATEMENT OF CASE 

Appellant, Colonial Television Inc. and intervener, 
WCAX Broadcasting Corporation, are applicants for con¬ 
struction permits for new television broadcast stations 
to operate on Channel 3 in Montpelier, Vermont, which 
applications are mutually exclusive. (13A) The appli¬ 
cations were designated for hearing in a consolidated 
proceeding upon nine issues specified by the Commission. 
Issue No. 1 referred to the minimum qualifications of 
both applicants; Issues No. 2 to 8 referred solely to the 
minimum qualifications of appellant; and Issue No. 9 was 
the standard general issue to determine the comparative 
qualifications of the parties. (14A-15A) 

On September 14, 1953, appellant filed a Petition For 
Leave To Amend its application. At the first hearing 
conference held on September 15, 1953, argument was 
heard on this petition and it was denied. (17A, 23A) 
The balance of the first day’s conference dealt with the 
hearing procedure to be followed and the statements made 
therein are in issue and will be discussed more fully in 
the Argument. The second hearing conference com¬ 
menced on September 18, 1953, with appellant’s oral mo¬ 
tion for reconsideration of the denial of the Petition 
For Leave To Amend which motion was argued and de¬ 
nied. (38A) The balance of the proceeding is also at 
issue and is discussed under Argument. At the conclu¬ 
sion of the second conference, the Examiner held appel¬ 
lant in default and subsequently an Initial Decision was 
issued granting the application of the intervener. (51 A) 
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Appellant filed Exceptions to the Initial Decision (54A) 
and appeared before the fnll Commission on January 11, 
1954, to present oral argument (44A) The pertinent 
details of this presentation will also be discussed under 
Argument. A Decision was issued by the Commission 
on March 12, 1954, holding appellant to be in default and 
granting the application of the intervener. (66A) , 

in. 

STATUTES, REGULATIONS AND RULES INVOLVED 

The relevant parts of statutes, regulations, and rules 
involved herein are printed as part of the Appendix to 
this brief. 

IV. 

STATEMENT OF POINTS 

1. The Commission erred in finding that appellant was 
in default in that it was not ready, willing and able to 
proceed at the hearing conferences on September 15 and 
18, 1953, since such finding is not supported by the evi¬ 
dence in the record. 

2. The Commission erred in not finding that the Hear¬ 

ing Examiner failed to abide by the provisions of Section 
1.841 of the Commission’s Rules, and, in failing to do so, 
deprived appellant of an opportunity to demonstrate that 
it would meet the issues directed to its minimum qualifi¬ 
cations. I 

3. The Commission erred in failing to have the record 

show the rulings upon each Exception presented by the 
appellant as required by Section 8(b) of the Administra¬ 
tive Procedure Act. i 



SUMMARY OF ARGUMENT 


1 . 


The Decision of the Commission is erroneous in that 
the finding that appellant was not ready and willing to 
proceed is arbitrary and capricious and contrary to the 
evidence in the record. The Examiner failed to state 
clearly and concisely why he was holding appellant in 
default which failure violates a basic rule of law. The 
Commission arbitrarily failed to compel the Examiner to 
adhere to the proper standards in declaring appellant in 
default. The facts are that appellant never refused to 
proceed but sought in every way to meet what it under¬ 
stood to be the demands of the Examiner. That a mis¬ 
understanding existed was the result of the ambiguous 
and confused demands of the Examiner. In reaching its 
Decision, the Commission disregarded the context in which 
statements were made by appellants counsel, and ignored 
other statements directly in point which clearly showed 
appellant’s desire to proceed. 

2 . 


The Examiner failed to adhere to the provisions of 
Section 1.841 of the Commission’s Rules in that neither 
a hearing order was issued nor a subsequent date set for 
the taking of testimony. If the procedure required by 
this section of the Rules had been followed, appellant 
would have received clear and definite notice of why the 
Examiner considered it was in default and would have 
had an opportunity to correct the Examiner’s misunder¬ 
standing. 
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3 . 

The Commission erred in failing to rule upon each of 
the Exceptions to the Initial Decision, as required by Sec¬ 
tion 8(b) of the Administrative Procedure Act. Such 
rulings would have led the Commission to reverse the 
Examiner, or, at least would have given the appellant a 
fairer opportunity to demonstrate the Commission’s er¬ 
rors to this Court. 

VL 

ARGUMENT 

1. The Commission Erred in Finding That Appellant 
Was in Default in That it Was Not Ready, Willing and 
Able to Proceed at the Hearing Conferences on September 
15 and 18, 1953, Since Such Finding is Not Supported by 
the Evidence in the Record. 

This case arose because of the recent changes in the 
Commission’s rules of procedure. On February 4, 1953, 
the Commission adopted a new hearing procedure and 
added Section 1.841 to its Rules and Regulations. Basi¬ 
cally, this new procedure set up the practice of com¬ 
mencing the hearing with a hearing conference and of 
requiring the parties to be prepared to discuss the mat¬ 
ters upon which each would rely (commonly called “points 
of reliance”) at the first hearing conference. Prior to 
the adoption of the new procedure, it had been the prac¬ 
tice of the Commission to designate the applications for 
hearing upon broad general issues. The hearing then 
began and the parties were required to produce evidence 
on each and every aspect of their proposal, irrespective 
of whether or not they thought it was superior to the 
comparable point proposed by the opposing party. As 
stated by the Commission in its Order adopting the new 
procedure: 
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“Hearing Procedures 

“Changes To Speed Action On Competing 
Applications 

“February 6, 1953 

“In order to simplify and expedite the hearing pro¬ 
cedures of the Federal Communications Commission, 
particularly with respect to the hearings to be held 
on the many mutually exclusive broadcast applica¬ 
tions, the Commission has taken the following action: 

• • • • 

“In addition, it is the purpose of the rule changes 
to establish a procedure to develop and sharpen the 
genuine issues of a broadcast hearing sufficiently in 
advance of the adducing of proof to eliminate, in the 
largest part, the element of surprise, the introduction 
of unnecessary and cumulative evidence, and the 
waste of time during the course of the hearing. It 
is hoped that in this fashion the hearings will be 
expedited, shortened and will comply fully with the 
letter and spirit of the recent amendment of the 
Communications Act. This result will flow from the 
successful application of the new rule §1.841 (b) set¬ 
ting forth the requirements that the hearing confer¬ 
ence culminate in an order which will control the 
subsequent proceedings.” 18 F. R. 942 (1953) 

The instant case was among the first to go to hearing 
under the new procedure and it was pursuant to the 
Commission’s directive that every effort be made to 
shorten hearings, particularly the “hearings to be held on 
mutually exclusive applications,” that counsel for appel¬ 
lant went to the hearing. Counsel was aware of the spe¬ 
cific and detailed Issues Nos. 2 through 8 contained in 
the Commission’s Order designating the applications for 
hearing, (14A-15A) which the Commission expected him 
to meet on behalf of his client. He anticipated that he 
would be required to present evidence upon these issues 
at the time the Examiner designated for that purpose, 
which, according to the practice of the Commission, would 
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be some time after the hearing conference. (30A) In 
addition, on September 15, 1953, and September 18, 1953, 
counsel was prepared to develop and sharpen the issues 
in the proceeding in accordance with the requirement of 
Section 1.841 and had prepared and taken to the hearing 
the following two documents which contained specific 
points of reliance relating to the general comparative 
issue for the purpose of discussion with all the parties: 

(1) Statement for Hearing Conference—Partial List 
of Matters to be Relied Upon (48A); and (2) Alter¬ 
nate Partial List of Matters to be Relied Upon (47A). 

The first hearing conference began with the oral argu¬ 
ment upon the Petition For Leave To Amend. After the 
petition was denied, the Examiner directed both parties 
to proceed on the basis of their original proposals and 
he proposed to default anyone who was not willing to do 
so. Both parties indicated they were ready to proceed. 
(24A) Thereafter, both parties stated orally the points 
upon which they would rely. (24A-28A) The Examiner 
then attempted to take evidence, but did not do so when 
the provisions of Section 1.841 of the Commission’s Rules 
were called to his attention by counsel for appellant. 
(31A) The hearing closed with the Examiner directing 
both parties to submit a statement of points to be relied 
upon at the next meeting. 

The second hearing conference began on September 18, 
1953. At the conclusion of the argument on the motion 
for reconsideration of the denial of the Petition For 
Leave To Amend, the Examiner asked counsel for appel¬ 
lant if he were prepared to make “an affirmative showing 
in support of your original proposal. . . .” (38A) At 

this point, there arose a misunderstanding between coun¬ 
sel for appellant and the Examiner, resulting from the 
Examiner’s failure to state his demand in specific and 
unambiguous language, which is the crux of the case. The 
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Examiner, as the Commission found in its final Decision, 
apparently was demanding that counsel state categorically 
that appellant was prepared to present evidence on the 
non-comparative issues, No. 2 through 8, of the Commis¬ 
sion's Order of August 14, 1953, (14A-15A) which issues 
went to the minimum qualifications of the appellant 
Counsel for appellant, however, understood the Examiner 
to mean that appellant would have to present an affirma¬ 
tive case upon all the possible points under the compara¬ 
tive Issue No. 9 in order to avoid a default. That would 
mean that appellant would have to present evidence on 
its studio proposal, programming, staff, experience, local 
residence, and civic activities of the stockholders and 
every other possible point, even though appellant was not 
going to rely on these factors to support a claim of su¬ 
periority. It was this demand that counsel for appellant 
felt was erroneous since it would completely defeat the 
purpose of the new procedure. However, he never re¬ 
fused to present evidence on the non-comparative issues 
and the Examiner’s and Commission’s misunderstanding 
that he did refuse to do so resulted from the Examiner’s 
failure to phrase his demand in clear and unambiguous 
terms. Appellant contended at the hearing, and now 
contends, that it desired a hearing and was prepared to 
proceed in accordance with the requirements of Section 
1.841. It is submitted that this Court’s examination of 
the applicable law and facts, as hereinafter set out, will 
substantiate this contention and require the reversal of 
the Commission’s Decision. 

The Federal Communications Commission has never had 
occasion to state officially the principles of law that should 
govern a finding that a party is in default and thus has 
waived the right to a hearing guaranteed by Section 309 
(b) of the Communications Act of 1934, as amended. 
Obviously, such a waiver should be presumed only upon 
clear and convincing facts. Zenith Radio Corp. v. Federal 
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Communications Commission, 211 F. 2d 629, 634 (TJ.S. 
App. D.C. 1954). The Commission has heretofore found 
that such a waiver has taken place in clear-cut cases when 
one party failed to appear at a hearing or failed to pre¬ 
sent evidence when requested to do so. Montgomery 
Broadcasting CoInc., 9 R.R. 1047 (1953) ;* Olney Broad¬ 
casting Co., 6 R.R. 125 (1950). The present case is one 
of the few instances known to appellant that a default 
has been declared despite the party’s insistence that it 
was ready to proceed. Because of the lack of Commis¬ 
sion decisions in point, it is submitted that the principles 
of law governing default judgments in the Federal Courts 
are applicable and controlling in this case. 

The basic rule of law has been clearly stated in Janoske 
v. Porter, 64 F. 2d 958, 960-961 (C.C.A. 7th, 1933): 

I 

“The default of a party to an action is always a 
harsh measure, and no party should ever be de¬ 
faulted, unless the grounds upon which such default 
is authorized are clearly and authoritatively estab¬ 
lished and are in such clear and certain terms that 
the party to be defaulted can know, without question, 
that he is subject to default if he does not act in a 
certain manner.” 

The same principle was subsequently cited with approval 
in State of Missouri ex rel. and to XJse of Be Vault v. 
Fidelity <& Casualty Co. of New York, 107 F. 2d 343, 345- 
346 (C.C.A. 8th, 1939). 

The same concern over a default judgment has been ex¬ 
pressed by the courts in their interpretation of Rule 60 
(b) of the Federal Rules of Civil Procedure which deals 
with motions to set aside default judgments. They have 
uniformly held that this rule should be given a liberal 
construction and any doubt should be resolved in favor of 
a petition to set aside a default judgment in order that 


1 Pike and Fisher, Radio Regulation, hereinafter cited as “R.R.” 
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cases might be decided on the merits. Tozer v. Charles 
A. Krause Milling Co., 189 F. 2d 242, 245 (C.C.A. 3d, 
1951). In a like manner, the state courts have generally 
ruled that default judgments are not favored since it is 
the policy of the law to have cases tried on their merits. 
Jackson v. Jones , 231 Iowa 106, 300 N.W. 668 (1941); 
Lindsey v. Drs . Keenan, Andrews and Allred, 118 Mont. 
312, 165 P. 2d 804, 810 (1946). 

The issue, therefore, is whether the grounds for the 
default were clearly established and fully made known to 
appellant at the hearing. Appellant contends that the 
actual basis for its being defaulted was not made appar¬ 
ent until the Decision of the Commission was issued. If 
Examiner had stated his demand in the terms used 
by the Commission, appellant could have categorically an¬ 
swered in the affirmative and avoided the default. 

The Commission erred in adopting as its findings two 
statements made by counsel for appellant during the 
course of argument on the Petition For Leave To Amend. 
At the time both statements were made, counsel had only 
one objective in view—that was to strengthen his clients 
application by securing acceptance of the amendment. He 
was an advocate and stating his case in the strongest pos¬ 
sible terms. Appellant had not been warned of a pos¬ 
sible default in this regard nor had counsel yet given 
up hope that the amendment might be accepted. The 
Commission in its Decision does not recognize this fact 
and quotes the two statements of counsel as if they were 
made with the threat of default in mind. In addition, the 
Commission completely ignores other pertinent statements 
made before and after the statements quoted, as herein¬ 
after shown. 

The fact is that counsel for appellant sincerely tried to 
modify the statements made in his argument on the Peti¬ 
tion For Leave To Amend once his client was threatened 


11 


with default. The fact he was not successful in so doing 
was the direct result of the failure of the Examiner 
clearly and authoritatively to establish the basis for the 
default. After the Decision of the Commission was is¬ 
sued, counsel for appellant, for the first time, realized 
that the Examiner, in using the ambiguous and indefinite 
term “affirmative case,” was supposed to have been re¬ 
ferring to the non-comparative issues No. 2 through 8 of 
the Commission’s Order of Designation. (14A-15A) Ap¬ 
pellant was always ready and willing to present evidence 
upon these non-comparative issues going to its qualifica¬ 
tions and assumed that everyone so understood, and that 
the sole purpose of the hearing conference was to estab¬ 
lish points of reliance dealing with Issue No. 9 which 
was the comparative issue. (15A) Appellant’s under¬ 
standing is clearly shown by counsel’s statements through¬ 
out the proceeding. For example, at the first hearing 
conference, the Examiner stated he planned to proceed 
with engineering testimony which dealt with Issues No. 4 
to 8 relating to appellant’s case alone. Counsel for appel¬ 
lant indicated a clear intention to meet these issues: 
(30A-31A) ; 

“The Presiding Officer: Now gentlemen, if you have 
completed your points, and I take it you have, upon 
which you plan to rely, my plan always is to dispose 
of the" engineering, whatever engineering is neces¬ 
sary in a case. 

“Therefore, I call on WCAX to present such engineer¬ 
ing testimony as may be required of it in the issues, 
if any such testimony is required. 

“Mr. Smith: Mr. Examiner, might I interrupt just a 
moment and ask if we might have a ten-minute recess. 
“As you know, I frankly did not anticipate you would 
proceed with the taking of evidence. That is not in 
accordance with the experience that I have had. I 
do not say that you cannot do it, although I would 
like to take an exception, but I would like to have a 
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ten-minute recess in order to contact my engineer and 
see if I can get him over. 

“The Presiding Officer: Certainly. 

“Mr. Cohen: Mr. Examiner, I think I would also like 
to note the fact that the Broadcast Bureau urges the 
Examiner not to take evidence this morning—al¬ 
though you have a perfect right to do so, possibly, 
that has not been the customary procedure, and we 
think that under the circumstances the setting of a 
specific date would be more appropriate and would 
afford Mr. Smith a reasonable opportunity to be 
heard. 

“Mr. Smith: I could have had witnesses here to tes¬ 
tify this morning, Mr. Examiner. We would not have 
been prepared with exhibits, but we would could (sic) 
testify. 

“The Presiding Officer: Well, let us take a short re¬ 
cess.” (Italics supplied). 

Later, the Examiner conceded that he had no authority 
to take testimony at the first hearing conference. (31A) 
However, two significant points appear from this ex¬ 
change. First, although appellant had not made a point 
of reliance covering engineering matters when they were 
orally listed just prior to the above-quoted statements, 
(27A-28A) the Examiner, Commission counsel, coimsel for 
the intervener and counsel for appellant all accepted the 
fact that such evidence would be produced, despite the 
absence of such a point. The Commission, therefore, can¬ 
not later find that one of the reasons for the default was 
appellant’s failure to specify points of reliance on the non¬ 
comparative issues when all parties at the hearing appar¬ 
ently agreed they were not necessary. In addition, the 
intervener introduced evidence on Issue No. 1 without 
first presenting a point of reliance thereon. Yet the Com¬ 
mission accepted this evidence, improperly presented by 
the standards of its own Decision, in order to find the 
intervener qualified. 
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Second, appellant clearly indicated it intended to pre¬ 
sent engineering testimony on the non-comparative points. 
These are the issues that would have been eliminated by 
the acceptance of the amendment and these statements 
were made after the Petition For Leave To Amend had 
been denied. It is submitted that this evidence, which 
was ignored by the Commission, conclusively proves that 
appellant was willing and able to present evidence on the 
non-comparative points with respect to its original appli¬ 
cation. 

On September 18, 1953, the second hearing conference 
was held. The oral motion for reconsideration of the 
denial of the Petition For Leave To Amend was argued. 
(33A) At the close of the argument, before a ruling was 
made, the following exchange took place: (37A-38A) 

“The Presiding Officer: If the Examiner fails to act 
favorably on your request for reconsideration and 
you are confronted with your original proposal or 
left with it, then what is your position! 

“Mr. Smith: My position is that we have no alterna¬ 
tive but to stay in the hearing on the other proposal. 
But we have nothing that the Commission can grant 
because of the defective engineering in the original 
application. Thus we are staying in because we want 
to show that the other applicant is not qualified to 
run this station. It isn’t as if we were out of the 
case. But we are out as far as presenting an affirma¬ 
tive case of our own is concerned. 

“The Presiding Officer: In other words, you do not 
propose to make an affirmative showing in support of 
your original proposal but only in support of your 
amended proposal! 

“Mr. Smith: I have an alternate partial list of mat¬ 
ters to be relied on here— 

“The Presiding Officer: Would you answer that ques¬ 
tion, please. 

“Mr. Smith: The answer to that question is in ef¬ 
fect yes. There is one issue—well, I think the an¬ 
swer is yes. j 

“The Presiding Officer: I see.” 



This is one of the two statements selected by the Com¬ 
mission as evidence that appellant was not willing to 
present evidence on the non-comparative issues. (71A) 
To reach this result, the Commission had to ignore sev¬ 
eral material factors. First, as previously shown, this 
statement was made in the course of argument to the 
Examiner in the attempt to have the denial of the Peti¬ 
tion For Leave To Amend set aside. After the motion 
was denied, and the question of default was first raised, 
counsel, as an advocate, properly took a different position. 
These subsequent statements by counsel are completely 
ignored by the Commission. Second, after the above- 
quoted response of counsel, the Examiner for the first 
time indicated he was going to default the appellant— 
“. . . in view of your statement now that you do not pro¬ 
pose to make an affirmative showing in support of your 
original application. . . .” (38A) The phrase “affirma¬ 

tive showing” was used by the Examiner again and again. 
He never defined what he meant by this phrase or spe¬ 
cifically referred to the non-comparative issues by name 
or number. 2 Subsequent to this ruling, counsel for ap- 

2 Contrast Examiner's vagueness in this case with the specific 
questions of the Examiner in another case: 

“The Presiding Officer: Do I correctly understand your 
position, Mr. Scharfeld, to be that you are not prepared today 
to proceed with the matters contemplated by Issue No. 1, as 
stated in the Commission order of December 31st, 1952, or 
are you ready to proceed with matters stated under that 
issue? 

“Mr. Scharfeld: We are not prepared to proceed with 
matters under that issue. It is in preparation, and has been. 

“The Presiding Officer: ... Is it correct that you are 
not ready to proceed with those matters specified under Issue 
3-A, 3-B and 3-C, except insofar as they may be related with 
the matters stated in Issues 8-D and 3-E? 

“Mr. Scharfeld: That is correct, sir. 

“The Presiding Officer: Are you prepared to proceed with 
matters specified in Issues 3-D and 3-E? 

“Mr. Scharfeld: Yes sir; we are.” Peoples Broadcasting 
Co., 9 R.R. 1324, 1333 (1953) 
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pellant said: “We stated that we wanted the opportunity 
to go forward with an affirmative case.” (41A) It is 
clear from this and subsequent discussions that counsel 
for appellant was still speaking of the comparative issue 
alone. Counsel had originally referred to an alternate 
partial list of matters to be relied on, subsequently iden¬ 
tified as Colonial Ex. 1. (47A) These were all points 

referring to the weaknesses of the intervener’s compara¬ 
tive case. However, after stating that Colonial wished 
to present “an affirmative case,” counsel referred to a 
partial list of matters to be relied upon by Colonial in 
the event the amendment were granted. (41A) This 
was identified as Colonial Ex. 2. Each one of these 
points also dealt only with the comparative issue of the 
Order of Designation. (48A) Finally, counsel for the 
appellant, in an effort to present what he thought was the 
“affirmative case” demanded by the Examiner, stated: 
(43A-44A) 

“Mr. Smith: Mr. Examiner, in view of your refusal 
to give us an opportunity to confer with the client on 
the question of an affirmative case we feel obligated 
to state on behalf of the client that it will offer 
an affirmative presentation upon the following issues 
that are contained in its statement for hearing con¬ 
fer ence^ that is, Issue No. 2, No. 7 and No. 11, in 
addition to the issues that have been specified in 
Exhibit No. 1. 

“The Presiding Officer: The ruling is the same, Mr. 
Smith. You are abandoning your original proposal 
and all the issues relating thereto. Unless you can 
give assurance to the Examiner that you are ready to 
go forward with an affirmative defense or an affirma¬ 
tive showing on your entire original proposal I am 
going to default the application of Colonial. That is 
my position clearly. I don’t want any doubt in any¬ 
one’s mind. I want the Commission to know exactly 
how the Examiner stands when you appeal.” (Italics 
supplied) 
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Counsel for appellant obviously felt that the question was 
still whether he must present a complete “affirmative 
case” under the comparative issue in the Order of Desig¬ 
nation. He referred to Issue No. 11, whereas there were 
only nine issues listed in the Commission’s Order of 
Designation. On the other hand, thirteen matters to be 
relied upon were listed in appellant’s document entitled 
“Statement for Hearing Conference,” (48A) and it was 
from these matters that counsel was selecting affirmative 
points upon which appellant would rely in connection with 
its unamended application. He made this additional 
choice in an effort to comply with what he understood 
to be the Examiner’s demand that he present an “affirma¬ 
tive case.” 

Even in the Initial Decision, the Examiner did not 
correct his mistake and clearly state the basis for the 
default. The sole finding is that “Colonial then stated 
that it did not intend to make a showing in support of its 
application as originally filed. . . (53A) The Exam¬ 

iner’s failure to clearly state the basis for the default 
and appellant’s resulting misunderstanding are also 
shown by the Exceptions filed to the Initial Decision. 
Exception No. 26 clearly shows that the “affirmative” 
points under the comparative issue were all that were 
being considered: (60A-61A) 

“It is clear from the above facts that the ruling 
holding Colonial in default was based upon its asser¬ 
tion that its application was ‘in effect’ denied if its 
‘Petition for Leave to Amend’ was to be denied and 
the amendments submitted simultaneously therewith 
not accepted. It is equally clear that Colonial was 
prepared to discuss points of reliance based upon its 
unamended application, and that, in the light of the 
Examiner’s insistence that ‘affirmative’ points must 
be specified if a default was to be avoided. Colonial 
specified such points. The record also clearly re¬ 
flects that the Examiner refused to consider his de¬ 
fault ruling on this basis and attempted to require 
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Colonial to specify affirmative points on all aspects 
of its original application. Counsel for Colonial 
knows of no justification in the Commission’s Rules 
and Regulations, or any other legal justification for 
a Hearing Examiner specifying the full scope of an 
applicant’s presentation. If such a power exists in 
the inherent authority of a Hearing Examiner for 
any purpose, it has been abused in this instance. 
Furthermore, the ruling that an applicant must make 
an affirmative showing on its entire original proposal 
is in complete disregard of the Commission’s new 
procedure, in effect is a return to the old ‘boiler 
plate’ hearings contrary to the Commission’s Order 
in this case, and makes a nullity of the principal pur¬ 
pose of Section 1.841—the narrowing down of mat¬ 
ters to be relied on by applicants in a proceeding. . .” 

That a misunderstanding existed throughout the entire 
proceeding becomes patently clear by an examination of 
an exchange between counsel for appellant and various 
Commissioners at the Oral Argument before the full Com¬ 
mission: (45A-46A) 

“Commissioner Hennock: You really wanted to stay 
in there; are you objecting to the fact that you were 
not allowed to stay in there to do that! 

“Mr. Smith: Yes—no ma’am; not to do that. We are 
objecting that we are not allowed to stay in and pre¬ 
sent a case in behalf of Colonial. 

“Commissioner Hennock: On a regular comparative 
basis ? 

“Mr. Smith: On a competing application. 
“Commissioner Hennock: You straightened me out. 
“Commissioner Sterling: On the old one? 

“Mr. Smith: We are. 

“The Chairman: Did you indicate to the Hearing 
Examiner that you were prepared to go ahead on a 
comparative basis? 

“Mr. Smith: The only thing we could not agree to 
do with the Hearing Examiner, he said ‘We want a 
commitment that you will go forward on your entire 
proposal.’ I assumed that meant we had to make an 
affirmative showing on every single comparative point, 
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which we could not do. Section 1.841 requires you 
to specify your comparative points. Incidentally, I 
know I am over my time, bnt if I may say one thing: 
I think there has been a misunderstanding of the 
language used by Commission counsel. 

“He said that we said we could not meet the issues. 
We did not say we could not meet the issues. 

“I will say that we did say that we did not see how 
we could go forward because of the engineering is¬ 
sues that the Commission had raised; but before the 
hearing conference was over, we did specify that we 
would go forward and that we would present evidence 
on the various points of reliance that we offered in 
evidence and are in the record. 

“The Chairman: Wasn’t this a situation where the 
hearing officer would have to make a judgment as to 
whether or not you really were going to go ahead or 
not, and if he were satisfied you w^ere not, it was within 
his prerogative to make an appropriate order? 

“Mr. Smith: I think we stated categorically, Mr. 
Chairman, that we would go forward, and we had 
our points of reliance there, and were ready to do so. 
We were ready to sit down and discuss them and all 
the other things we were asked to discuss by that 
section of the rules.” (Italics supplied) 

The fact that such a misunderstanding arose is not 
surprising in light of the circumstances preceding the 
hearing. As heretofore stated, the Commission had 
adopted a new hearing procedure and added Section 1.841 
to the Rules and Regulations. It is obvious that the 
Examiner and Commission counsel were unfamiliar with 
the new procedure since they proposed to begin by tak¬ 
ing evidence at the first hearing conference and they were 
agreeable to taking evidence on a non-competitive issue 
without having a point of reliance first stated thereon. 
(30A) It was only after counsel for appellant called the 
Examiner’s attention to the provisions of Section 1.841 
that he agreed not to receive evidence. (31 A) It was 
not until three weeks after the instant hearing was held 
that the Commission issued its first decision interpreting 
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the new rule. In that case, the Commission admitted 
that because of the new procedure parties might experi¬ 
ence initial difficulty in framing matters to be relied 
upon. South Central Broadcasting Corp 9 R.R. 1035, 
1038 (1953). Moreover, the use of the points of reliance 
proved so confusing to both the bar and the Examiners 
that their use was abolished on July 15, 1954. Report 
and Order, FCC 54-900, 8122, July 15, 1954. 

It is also submitted that appellant’s understanding is 
the one supported by reason and logic. The Commission 
stated, when the new procedure was adopted, that one 
purpose of the rule was to sharpen the genuine issues of 
a broadcast hearing. The only issue in the Order of 
Designation that was written in general terms was Issue 
No. 9, the comparative issue. This is a result of Section 
309(b) of the Communications Act which requires the 
Commission to specify with particularity the reasons an 
application cannot be granted. Therefore, the non-com¬ 
parative issues going to the applicant’s minimum qualifi¬ 
cations must be specific and detailed if they are to con¬ 
form to statutory requirements. Nothing further could 
be added by making a point of reliance in the same lan¬ 
guage as the issue, itself. This view is concurred in by 
at least one Examiner, who held there was no need to 
comply with the provisions of Section 1.841 and submit 
points of reliance in a so-called “protest case” where no 
comparative points existed. Cherry <fb Webb Broadcast¬ 
ing Co., 9 R.R. 1340 (1953). Moreover, it was the Com¬ 
mission’s practice to eliminate as many of the non-com¬ 
parative issues as possible by ex parte action and, if pos¬ 
sible, to hold the hearing upon the broad comparative 
issue alone. Therefore, the Commission and counsel 
were accustomed to dealing with the comparative issue 
alone at the hearing conferences. Thus, counsel was 
amply justified in assuming that this was the purpose of 
the conference and the new procedure. As the Commis- 
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sion itself said in the Order accompanying the recent re¬ 
vision of Section 1.841: 

“. . . Thus, in its Order of Designation the Commis¬ 
sion can only lay down general guideposts for the 
aid of the Examiner and the parties, marking the 
general areas of comparison within which a determi¬ 
nation of the relative merits of competing applicants 
can be reached, and leaving the precise significant 
differences between mutually exclusive applicants to 
be developed at a time subsequent to the designation 
for hearing. 

“4. Under Section 1.387 of the Rules, where mu¬ 
tually exclusive applications have been designated 
for hearing, a new application to be given competitive 
consideration with such other applications must be 
filed at least 30 days prior to the date of hearing on 
the previously designated applications. The hearing 
commences with a hearing conference held under 
Section 1.841 of the Rules. At the Section 1.841 
hearing conference, each applicant is required to come 
forward with a statement of the substantive matters 
upon which he relies as a basis for preference. . 
Report and Order, FCC 54-900, 8122, page 2, (July 
15, 1954) 

The facts remain, therefore, that irrespective of what 
the Commission had originally intended by its require¬ 
ments of points of reliance, (1) they served no useful 
purpose when applied to non-comparative issues; (2) 
none of the parties at the hearing anticipated that they 
would be required for the non-comparative issues; and 
(3) the Commission’s own statements showed they were 
to be used to sharpen and develop significant differences 
between the parties under the broad comparative issue. 

It is submitted, therefore, that the Commission erred 
in holding appellant in default since the grounds for the 
default were never definitely established in such clear and 
certain terms that appellant could know, without ques¬ 
tion, why it was subject to default. JanosJce v. Porter, 
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supra. On the contrary, appellant indicated in every 
way it could that it desired to stay in the hearing and it 
was only because of the Examinees failure to specifically 
state the reason for the default that appellant did not 
indicate it would present a full “affirmative case” as re¬ 
quired by the Examiner. Moreover, the specific finding 
in the Decision of the Commission that appellant did not 
propose to present evidence upon the non-comparative 
issues is not only inaccurate but can in no way cure the 
error of the Examiner if, in fact, this was the error the 
Examiner made. After the Decision was issued, appel¬ 
lant no longer had an opportunity to act in the manner 
required by the Commission even though it would have 
been willing to do so. The Commission’s duty was to 
correct the mistake of the Examiner by requiring him to 
adhere to the proper standards. The Commission’s fail¬ 
ure to do so was arbitrary and capricious and requires a 
reversal of the Decision. Courier Post Pub. Co. v. Fed¬ 
eral Communications Commission, 70 App. D.C. 80, 82, 
104 F. 2d 213, 215 (1939); Administrative Procedure 
Act, §10 (e). 

It is also submitted that the Commission’s conclusion 
that appellant did not propose to present evidence upon 
the non-comparative issues is contrary to the evidence in 
the record. The Commission made findings on two state¬ 
ments by counsel for appellant without regard to the cir¬ 
cumstances under which they were made. In addition, it 
ignored more material statements made by counsel at 
other times which clearly reputed the findings made. This 
is not the establishment in “clear and certain terms” of 
the basis of the default as required by law. As a conse¬ 
quence, the findings of the Commission are not supported 
by the record and the decision must be reversed. Ameri¬ 
can Broadcasting Co., Inc. v. Federal Communications 
Commission, 85 U.S. App. D.C. 343, 350, 179 F. 2d 437, 
444 (1949). 
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2. The Commission Erred in Not Finding That the 
Hearing Examiner Failed to Abide by the Provisions of 
Section 1.841 of the Commission’s Rules, and in Failing 
to do so Deprived Appellant of an Opportunity to Dem¬ 
onstrate That It Would Meet the Issues Directed to Its 
Minimum Qualifications. 

Section 1.S41 (b) of the Commission’s Rules specifically 
requires the Examiner to issue an order which, among 
other things, will (1) recite the action taken at the hear¬ 
ing conference and (2) set the date for the taking of 
testimony. In the instant case, the Examiner violated 
the provisions of this rule by failing to issue such an 
order and by accepting testimony at the hearing confer¬ 
ence. 

The failure to issue the required order is not just a 
technical error but was the direct cause of the perpetra¬ 
tion of the misunderstanding between the Examiner and 
counsel for appellant which resulted in the default. If 
the Examiner had issued the required order reciting the 
action taken at the hearing conference and setting forth 
the reasons appellant was in default, the latter would 
have been able to correct the Examiner’s error. This is 
one method available to the Commission to comply with 
the requirement that the party “. . . can know, without 
question, that he is subject to default if he does not act 
in a certain manner.” Janoske v. Porter, supra. 

As a matter of fact, this is the exact procedure that has 
been adopted in other cases. In Montgomery Broadcast¬ 
ing Co., Inc., 9 R.R. 1047 (1953), the hearing conferences 
were held on September 11 and 18, 1953. At the con¬ 
ferences, one party “. . . made clear that he would pro¬ 
ceed at the hearing solely on the basis of an offer of 
proof on his application as sought to be amended.” Id. 
at 1048. The Examiner issued an Order on September 
18, 1953, in which he noted the party’s plan of procedure. 
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The hearing was reconvened on September 29, 1953, at 
which time the party was declared in default since he 
persisted in his refusal to present evidence. In that 
case, however, the party received a written order stating 
the Examiner’s understanding of his position and had 
eleven days in which to correct any misunderstanding. 
Such a procedure in the instant case would have elimi¬ 
nated the entire issue now before this Court. 

This requirement becomes particularly important in 
default cases because of the absence of any provision for 
notice of default in the Commission’s Rules. The im¬ 
portance of such notice is reflected by Rule 55(b)(2) of 
the Federal Rules of Civil Procedure which requires that 
a party be given three days’ notice prior to the hearing 
to be held on an application for a default judgment 
Failure to comply with this requirement is sufficient 
grounds for setting aside any judgment obtained thereby. 
Zaro v. Strauss, 167 F. 2d 218, 221 (C.C.A. 5th, 1948); 
Commercial Casualty Ins. Co. v. White Lme Transfer & 
Storage Co., Inc., 114 F. 2d 946, 947 (C.C.A. 8th, 1940). 

In a like manner the taking of evidence at the hearing 
conference was a violation of the provisions of Section 
1.841. (26A) Appellant later objected to the taking of 

all engineering evidence when it found the Examiner 
proposed to proceed in this manner. (31 A, 73A) The 
Examiner accepted this objection but did not strike the 
evidence received on behalf of the intervener. If such 
evidence had not been received, an additional hearing 
would have been held, thus requiring the Examiner to 
issue a hearing order. The resulting delay and order 
would have given appellant the notice and time it re¬ 
quired to determine why it was being held in default and 
the opportunity to correct such misunderstanding. 

It is submitted that the Examiner’s failure to comply 
with the requirements of Section 1.841 deprived appellant 
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of substantial rights and requires the reversal of the 
Commission’s Decision. 

3. The Commission Erred in Failing to Have the Rec¬ 
ord Show the Rulings Upon Each Exception Presented 
by the Appellant as Required by Section 8(b) of the 
Administrative Procedure Act. 

Section 8(b) of the Administrative Procedure Act re¬ 
quires that the record shall show the ruling upon each 
exception presented by a party to an initial decision. 
The appellant filed eighteen specific exceptions to the 
Initial Decision. (56A-65A) The Decision of the Com¬ 
mission does not contain a ruling upon each such excep¬ 
tion. (66A-81A) 

Appellant is not merely complaining of a failure of the 
Commission to attach a list of “granted” or “denied” 
statements to the Decision. Rather it feels that the 
failure to rule on each exception is evidence that many 
were not considered by the Commission in writing its 
final Decision. If each were considered, appellant feels 
that the Commission would have reversed the Examiner’s 
ruling of default. At the very least, the basis of the 
Commission’s action would have been clearer and appel¬ 
lant would have had a fairer opportunity to demonstrate 
the errors of the Commission’s actions to this Court. 

It is submitted that the failure to comply with the 
Administrative Procedure Act is a material omission that 
requires reversal of the Commission’s Decision. 
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vn. 

CONCLUSION 

I 

For the reasons herein stated, the Decision and Order 
appealed from are arbitrary, capricious and erroneous. 
The case should be reversed and remanded to the Com¬ 
mission with instructions to grant appellant a hearing. 

Respectfully submitted, 

Robert L. Heald 
E. Stratford Smith 
Attorneys for Appellant 

Communications Building 
710 Fourteenth Street, N. W. 

Washington, D. C. 

July 30, 1954 i 
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APPENDIX 

STATUTES AND RULES INVOLVED 

Communications Act of 1934, 48 Stat. 1085 (1934), 47 
U.S.C. 309 (b) (1946), as amended, 66 Stat. 715 (1952), 
47 U.S.C.A. 309 (b) (Supp. 1953): 

“If upon examination of any such application the 
Commission is unable to make the finding specified 
in subsection (a) of this section, it shall forthwith 
notify the applicant and other known parties in in¬ 
terest of the grounds and reasons for its inability to 
make such finding. Such notice, which shall precede 
formal designation for a hearing, shall advise the ap¬ 
plicant and all other known parties in interest of all 
objections made to the application as well as the 
source and nature of such objections. Following 
such notice, the applicant shall be given an oppor¬ 
tunity to reply. If the Commission, after consider¬ 
ing such reply, shall be unable to make the finding 
specified in subsection (a) of this section, it shall 
formally designate the application for hearing on the 
grounds or reasons then obtaining and shall notify 
the applicant and all other known parties in interest 
of such action and the grounds and reasons therefor, 
specifying with particularity the matters and things 
in issue but not including issues or requirements 
phrased generally. The parties in interest, if any, 
who are not notified by the Commission of its action 
with respect to a particular application may acquire 
the status of a party to the proceeding thereon by 
filing a petition for intervention showing the basis for 
their interest at any time not less than ten days 
prior to the date of hearing. Any hearing subse¬ 
quently held upon such application shall be a full 
hearing in which the applicant and all other parties 
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in interest shall be permitted to participate but in 
which both the burden of proceeding with the intro¬ 
duction of evidence upon any issue specified by the 
Commission, as well as the burden of proof upon all 
such issues, shall be upon the applicant.” 

Administrative Procedure Act, 60 Stat. 237, 5 U.S.C. 

§1001 (1946): ; 

Section 8(b): ‘‘Submittals and Decisions.-—Prior 
to each recommended, initial, or tentative decision, or 
decision upon agency review of the decision of sub¬ 
ordinate officers the parties shall be afforded a rea¬ 
sonable opportunity to submit for the consideration 
of the officers participating in such decisions (1) 
proposed findings and conclusions, or (2) exceptions 
to the decisions or recommended decisions of subor¬ 
dinate officers or to tentative agency decisions, and (3) 
supporting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the 
ruling upon each such finding, conclusion, or excep¬ 
tion presented. All decisions (including initial, rec¬ 
ommended, or tentative decisions) shall become a 
part of the record and include a statement of (1) 
findings and conclusions, as well as the reasons or 
basis therefor, upon all the material issues of fact, 
law, or discretion presented on the record; and (2) 
the appropriate rule, order, sanction, relief, or denial 
thereof.” 

Section 10 (e): “Scope of Review.—So far as nec¬ 
essary to decision and where presented the reviewing 
court shall decide all relevant questions of law, in¬ 
terpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms 
of any agency action. It shall (A) compel agency 
action unlawfully withheld or unreasonably delayed; 
and (B) hold unlawful and set aside agency action, 


findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional 
right, power, privilege, or immunity; (3) in excess 
of statutory jurisdiction, authority, or limitations, or 
short of stautory right; (4) without observance of 
procedure required by law; (5) unsupported by sub¬ 
stantial evidence in any case subject to the require¬ 
ments of sections 7 and 8 or otherwise reviewed on 
the record of an agency hearing provided by statute; 
or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the review¬ 
ing court. In making the foregoing determinations 
the court shall review the whole record or such por¬ 
tions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial 
error.” 

Federal Rules of Civil Procedure: 

Rule 55 (b) (2): 

“By the Court. In all other cases the party en¬ 
titled to a judgment by default shall apply to the 
court therefor; but no judgment by default shall be 
entered against an infant or incompetent person un¬ 
less represented in the action by a general guardian, 
committee, conservator, or other such representative 
who has appeared therein. If the party against 
whom judgment by default is sought has appeared 
in the action, he (or, if appearing by representative, 
his representative) shall be served with written notice 
of the application for judgment at least 3 days prior 
to the hearing on such application. If, in order to 
enable the court to enter judgment or to carry it 
into effect, it is necessary to take an account or to 
determined the amount of damages or to establish the 
truth of any averment by evidence or to make an 
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investigation of any other matter, the court may 
conduct such hearings or order such references as it 
deems necessary and proper and shall accord a right 
of trial by jury to the parties when and as required 
by any statute of the United States.” 

Rule 60 (b): 

“Mistakes; Inadvertence; Excusable Neglect; Newly 
Discovered Evidence; Fraud, etc. On motion and 
upon such terms as are just, the court may relieve 
a party or his legal representative from a final judg¬ 
ment, order, or proceeding for the following reasons: 
(1) mistake, inadvertence, surprise, or excusable ne¬ 
glect; (2) newly discovered evidence which by due 
diligence could not have been discovered in time to 
move for a new trial under Rule 59 (b); (3) fraud 
(whether heretofore denominated intrinsic or extrin¬ 
sic), misrepresentation, or other misconduct of an 
adverse party; (4) the judgment is void; (5); the 
judgment has been satisfied, released, or discharged, 
or a prior judgment upon which it is based has been 
reversed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective 
application; or (6) any other reason justifying relief 
from the operation of the judgment. The motion 
shall be made within a reasonable time, and for rea¬ 
sons (1), (2), and (3) not more than one year after . 
the judgment, order, or proceeding was entered or 
taken. A motion under this subdivision (b) does 
not affect the finality of a judgment or suspend its 
operation. This rule does not limit the power of a 
court to entertain an independent action to relieve a 
party from a judgment, order, or proceeding, or to 
grant relief to a defendant not actually personally 
notified as provided in Title 28, U.S.C., §1655, or to 
set aside a judgment for fraud upon the court Writs 
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of coram nobis, coram vobis, audita querela, and bills 
of review and bills in the nature of a bill of review, 
are abolished, and the procedure for obtaining any 
relief from a judgment shall be by motion as pre¬ 
scribed in these rules or by an independent action.” 

Buies and Kegulations of the Federal Communications 
Commission: 

Section 1.841: 

“Commencement of hearing procedure in cases in¬ 
volving broadcast applications. 1 —(a) Except for 
good cause found in advance by the Hearing Exam¬ 
iner, all broadcast hearings will commence with a 
conference between the Hearing Examiner, or other 
presiding officer, and representatives of all parties 
to the proceeding looking toward agreement on all 
matters raised with respect to the conduct of the 
hearing. At this conference, the parties, including 
Commission counsel should be prepared to discuss 

(1) the matters relied upon by each of the parties, 

(2) possibilities of agreement to clarify the issues to 
be tried in the hearing, (3) admissions of fact and of 
documents which will avoid unnecessary proof, (4) 
the need or desirability of obtaining proof by deposi¬ 
tions, (5) limitations upon merely cumulative proof, 
(6) the need for additional conferences, (7) date for 
commencing the taking of testimony and (8) such 
other matters as may aid the disposition of the hear¬ 
ing. 

“(b) The Hearing Examiner, or other presiding 
officer, shall issue an order which recites the action 
taken at the conference; the date of any additional 


1 This section applies only to broadcast applications designated 
for hearing after February 4, 1953 
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conference or the date for taking of testimony which, 
in the absence of agreement otherwise, should not be 
later than 30 days after the issuance of such order 
if circumstances will permit; the matters relied upon 
by each of the parties; agreements made by the 
parties as to (1) admissions of fact and documents, 
and (2) limitations of proof and other matters; and 
such order when issued shall control the subsequent 
course of the hearing unless modified by the Hear¬ 
ing Examiner for cause during the course of the 
hearing or by the Commission upon a review of the 
Hearing Examiner’s ruling. Proof at the hearing 
will be adduced only in respect of the matters relied 
upon by each of the parties, including Commission 
counsel, set out in such order. 

“(c) The scheduled date of hearing referred to in 
§§1.387(b) (3) and 1.724(b) shall be the date the con¬ 
ference is commenced pursuant to the provisions of 
this section. The procedure specified above does not 
affect the opportunity for prehearing conference as 
provided in §1.813. w 
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I 

COUNTER-STATEMENT OF THE CASE 

The WCAX Broadcasting Corporation, hereinafter 
called WCAX, intervener herein, adopts for the most part, 
the statement of the case submitted by appellant, Colonial 
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Television Inc., hereinafter called Colonial, but makes the 
following additions and observations so that the Court may- 
have before it a more complete and significant factual 
presentation. 

The WCAX application, from the grant of which this ap¬ 
peal was taken, was filed on 'September 11, 1952, for the 
only VHF (very high frequency) television channel allo¬ 
cated to the State of Vermont, namely, Channel 3 in Mont¬ 
pelier. Exactly three months later, December 11, 1952, 
Colonial filed its application for the same facilities. (Joint 
Appendix,* p. 67.) On April 21,1953, WCAX filed a petition 
requesting an early hearing on its application because Ver¬ 
mont had no television station and Montpelier was far down 
on the Commission’s then applicable processing list. The 
petition was granted on July 1, 1953, and Montpelier was 
advanced to the top of the list. (J. A. 68-69.) 

On July 6, 1953, the Commission wrote each applicant 
advising it of certain deficiencies appearing in its applica¬ 
tion and provided 30 days for reply. WCAX replied within 
that time but Colonial never did reply , although Colonial 
had, on May 7th, advised the Commission that it intended 
substantially to amend its application. (J. A. 68-69.) 

A hearing on the applications was scheduled for Septem¬ 
ber 11, 1953, but in the light of Colonial’s request for a 
continuance to October 26th, was continued until September 
15th. Less th/m 24 hours before the hearing commenced, 
Colonial submitted a very substantial amendment to its ap¬ 
plication together with a petition for leave to file. The 
Examiner found that good cause had not been shown for 
presenting the amendment so late and promptly denied the 
petition. (J. A. 52, 70.) On September 30th the Examiner, 
by his Initial Decision, defaulted Colonial because it was 
willing to participate in the hearing only “in opposition to 
the WCAX proposal and with regard to certain of the is¬ 
sues”. (J. A. 52-53.) 

* Hereinafter Joint Appendix references will be designated “J. A.” with¬ 
out the suffix “A” following the page number as it does in the printed 
document. 
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By its Decision adopted March 12, 1954, after argument 
on the Colonial appeal from the denial of its petition for 
leave to amend its application and on the exceptions to the 
Initial Decision (J. A. 54), the Commission referred (J. A. 
75) to “the almost incredible lack of diligence displayed by 
the applicant in regard to the filing of the proposed amend¬ 
ment during the approximately nine months which have 
elapsed since its application was originally submitted’’, 
upheld the Examiner in denying the petition for leave to 
amend, and denied the Colonial application and granted 
that of WCAX. 

When Colonial filed its notice of appeal herein it specified 
as the first error the Commission’s refusal to reverse the 
Examiner’s denial of its petition for leave to amend. (J. A. 
3.) However, in its Statement of Points herein (Brief, p. 3) 
Colonial has entirely abandoned its contention that the 
Commission erred in not reversing the Examiner’s action 
in refusing to allow the amendment. 

WCAX filed a timely Notice of Intention to Intervene in 
this proceeding on April 15, 1954. (J. A. 8-9.) 


SUMMARY OF ARGUMENT 

1. The failure of Colonial diligently to prosecute its ap¬ 
plication and file a timely amendment thereto, coupled with 
its later admission that, as unamended, its application 
could not be granted, and with its assertion that it could not 
present an affirmative case on its unamended application 
but was ready to go forward only with respect to certain 
issues, and that it desired to remain in the proceeding for 
the purpose of opposing WCAX left the Commission no 
alternative but to declare Colonial in default and deny its 
application. 

2. Colonial was not entitled to participate further in the 
proceeding because it was not willing and able, as re¬ 
quired by Section 309 (b) of the Communications Act, to 
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sustain the burden of proof upon all of the issues specified 
by the Commission. 

in 

ARGUMENT 

Point 1. The Commission had no alternative but to 
default Colonial and to deny its application in view 
of its failure to file a timely amendment and of its 
admission that its unamended application could not 
be granted. 

If the Colonial amendment were not allowed, according 
to its counsel (J. A. 37-38, Brief 13), it had “no alternative 
but to stay in the hearing on the other [original] pro¬ 
posal. ” He continued: 

“ .. . But we have nothing that the Commission can 
grant because of the defective engineering in the origi¬ 
nal application. Thus we are staying in because we 
want to show that the other applicant is not qualified to 
run this station. It isn’t as if we were out of the case. 
But we are out as far as presenting an affirmative case 
of our own is concerned .” (Emphases supplied.) 

Now, apparently, Colonial counsel contends (Brief, p. 10, 
14) that his statements should be and should have been 
taken with a grain of salt because he was speaking as an 
“advocate”. But certainly the Examiner, and later the 
Commission, had a perfect right to accept as true all state¬ 
ments made on behalf of Colonial, especially when they 
were made in answer to a specific question as to Colonial’s 
position. 

It was unequivocally stated that Colonial did not intend 
to present an “affirmative case” on the original applica¬ 
tion, but only in support of its application as amended. 
(Brief 13.) Its statement of points upon which it was 
ready to proceed was based on the amended application. 
(J. A. 23-24.) The “affirmative case” with which Colonial 
desired to “go forward” (Brief 15, J. A. 41) was on the 
amended application. Without that amendment Colonial 
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admitted that it had no “affirmative case”. Therefore, it 
really made no difference whether Colonial counsel had in 
mind comparative or non-comparative issues when both he 
and the Examiner referred to an “affirmative case”. (Brief 
11 .) 

The important point was and is that Colonial was not 
ready or willing to proceed on the basis of the application 
which was scheduled for hearing, but only on the basis of 
that application amended so substantially as to constitute 
it virtually a new application. (J. A. 52.) The fact that 
Colonial admitted that it had no “affirmative case” on its 
unamended application clearly established the amendment 
to the application as the crux of the proceeding. In its 
Notice of Appeal Colonial significantly specified as the Com¬ 
mission’s No. 1 error its failure to reverse the Examiner’s 
denial of the petition for leave to amend. (J. A. 2-3.) But 
this point has since been abandoned. (Brief 3.) Now 
Colonial considers (Brief 7) that the “crux of the case” 
is the Examiner’s alleged failure to require it “in specific 
and unambiguous language” to make “an affirmative show¬ 
ing in support of your original proposal”, which alleged 
failure resulted in an alleged “misunderstanding”. 

Colonial claims (Brief 19) that its “understanding is 
the one supported by reason and logic.” Such a claim com¬ 
pletely loses sight of the fundamental and all-important 
fact that Colonial has abandoned all adherence to its origi¬ 
nal application—the only application upon which its par¬ 
ticipation in the proceeding could be based. Obviously, 
Colonial could not even have successfully used such a de¬ 
fective application to support a petition to intervene in 
the proceeding. How, then, could it expect to remain in 
the case solely for the purpose of opposing the only com¬ 
plete application before the Commission? Even though 
Colonial were to claim the right to comparative considera¬ 
tion, which it definitely does not, such a right would be de¬ 
nied under the decision of this Court in Simmons v. F. C. C., 
79 U. S. App. D. €. 264, 265, 145 F. (2d) 578, 579, wherein 
this statement appears: “No formal or direct comparison is 
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necessary between an application which must be denied and 
one which may be granted. Relative consideration is mean¬ 
ingless unless there are two applications either of which, 
considered alone, might be granted.” This Court even went 
further and held that Simmons was not even “aggrieved” 
or “adversely affected” by the granting of the intervener’s 
application and had “no standing to appeal from it.” 

The admission by Colonial herein virtually places it in 
the same category as Simmons. The original Colonial ap¬ 
plication, as admitted by its counsel, could not be granted. 
An essential amendment thereto had been denied. After 
Colonial counsel had referred (J. A. 41, 43) to points of 
reliance based upon the granting of the amendment, the 
Examiner stated (J. A. 43-44): 

“_You are abandoning your original proposal and 

all the issues relating thereto. Unless you can give as¬ 
surance to the Examiner that you are ready to go for¬ 
ward with an affirmative defense or an affirmative 
showing on your entire original proposal I am going 
to default the application of Colonial. That is my posi¬ 
tion clearly. I don’t want any doubt in anyone’s mind. 


Certainly that language was clear and unambiguous. 
WCAX counsel knew what was going on. Commission coun¬ 
sel apparently knew what was going on. The Examiner had 
no doubt but that the abandonment of the only Colonial 
application before him required a default of that applica¬ 
tion. And it is a safe bet that, except for the purpose of 
appeal, Colonial counsel was well ware of what was going 
on. In any event, he was properly charged with knowledge 
of his admission that he could not present an affirmative 
case on a defective application that could not be granted. 
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Point 2. Colonial was not entitled to participate further 
in the proceeding because it was unable to sustain 
the burden of proof upon all of the issues specified 
by the Commission. 

It may doubtlessly be said that an applicant is entitled 
to a hearing even on a defective application, but the appli¬ 
cant must not only appear at the hearing but must also be 
prepared to proceed with the issues specified by the Com¬ 
mission. Seven of the nine issues related solely to Colonial. 
(J. A. 14-15.) These could not be, in effect, deleted by the 
simple process of ignoring them in applicant’s “points of 
reliance” or in any other document filed. Each issue di¬ 
rected to that applicant must have been resolved in its favor 
to qualify it for a grant. As stated in Section 309 (b) of the 
Communications Act as amended (Brief Appx. 26-27): 

i 

“ . . . Any hearing subsequently held upon such ap- 
pliction shall be a full hearing in which the applicant 
and all other parties in interest shall be permitted to 
participate but in which both the burden of proceeding 
with the introduction of evidence upon any issue spe¬ 
cified by the Commission, as well as the burden of proof 
upon all such issues, shall be upon the applicant.” 
(Emphasis supplied.) 

The inability or refusal of the applicant to proceed and to 
sustain “the burden of proof upon all such [Commission- 
specified] issues” or, as in the instant case, the admission 
of the applicant (J. A. 38) that it has “nothing that the 
Commission can grant”, places the applicant in the position 
of not complying, or of not being willing or able to comply, 
with the basic statutory requirement. 

In view of the foregoing it is hardly necessary to observe 
that Colonial was only ready to go forward (J. A. 43) upon 
the “issues” contained in its exhibits (1 and 2, J. A. 47 and 
48-50), which “issues” had absolutely nothing to do with 
the seven issues (2 through 8) specified by the Commission 
and applicable only to Colonial (J. A. 14-15). 



CONCLUSION 


Therefore!, because the Colonial application before the 
Commission admittedly could not be granted, and because 
the applicant was unable and unwilling to comply with the 
statutory requirement that it sustain the burden of proof 
upon all of the issues specified by the Commission, the 
Commission was without any alternative but to deny the 
application. Accordingly, the Decision of denial must be 
affirmed. 

Respectfully submitted, 

Eliot C. Lovett 
Attorney for WCAX Broad¬ 
casting Corporation 
729 Fifteenth 'Street, N. W. 
Washington 5, D. C. 


September 15,1954 



